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AINA is the first multiple line insurance 


organization in America to pay its policyholders 


1 One Billion | 
1 Dollars : 


One billion dollars paid to policy- 
holders of the A:tna Life and Affiliated 
Companies in eighty years. Think 
what that means. 

In these days of colossal figures, not 
all of us find it easy to realize just 
how large a sum a “billion dollars” 
really is. 

Let’s put it this way: 

Were dollar bills laid end to end, a 
billion of them would reach almost 
four times around the globe! Three and 
nine tenths times is the actual figure. 
Etna writes see nant every form of 
Insurance and Fidelity and Surety Bonds. 
Etna protection reaches from coast to 
coast through 20,000 agents. 


IT PAYS TO BE ATNA-IZED! 
IT PAYS TO BE AN ATNA-IZER! 





Automobile Insurance Company 
Standard Fire Insurance Company 


Aitna Life Insurance Company 
Etna Casualty and Surety Company 
of Hartford, Connecticut 
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THE CORE ORATION TRUST: COMBANAT 
120 Broadway, New York 
A ffiliated with 
Che Corporation Trust Company Spstem 


15 Exchange Place, Jersey City 
Combined Assets a Million Dollars 


Chicago, 112 W. Adams St Philadelphia, Fidelity-Phila. Tr. 
Pittsburgh, Oliver Bldg Bidg 

Washington, 815 15th St. N. W Boston, Atlantic Nat'l Bk. Bidg. 
Los Angeles, Security Bidg (The Corporation Trust, Inc.) 
Cleveland, Union Trust Bidg St. Lous, Fed. Com. Trust Bidg. 
Kansas City, R. A. Long Bidg Detroit, Dime Sav. Bank Bidg. 


Minneapolis, Security Bldg. 


San Francisco, Mills Bidg 

Atlanta, Healey Bidg Camden, NJ S08 Market St. 

Cincinnati, Union Central Life Bldg Albany Agency, 180 State St. 

Portland, Me., 281 St. John St Buffalo Agency, Ellicott Sq. Bldg. 
and 


The Corporation Trust Company 
7 West Tenth Street, Wilmington, Delaware 
3% Dover Green, Dover 




















At its Delaware Offices The Cor- 
poration Trust Company maintains for 
the assistance of lawyers, in all mat- 
ters pertaining to Delaware corpora- 
tions, the largest and best equipped, 
as well as the most experienced, or- 
ganization of its kind in the state. 


Wilmington affords the best mail 
and railroad facilities in the state, 
while our own private motor car serv- 
ice makes the office of the Secretary 
of State only an hour and a half away. 

When speed is desired in procuring 
the incorporation of a Delaware cor- 
poration this company effects com- 
plete organization the same day papers 
are received at either its Wilmington 
or Dover office—and notifies counsel 
by wire. In the same manner this com- 
pany ascertains the availability of a 
proposed corporate name and advises 
counsel by wire within a few hours. 


Complete information as to costs or 
procedure, copies of precedents and 
forms, or any other information de- 
sired regarding incorporation in Dela- 
ware, will gladly be furnished without 
cost upon request to any office of this 
company. 
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America’s Ruling Cases 


Are to Be Found in 


UNITED STATES SUPREME COURT REPORTS 





The Complete Set of 279 Volumes of Original Official Edition (Reprint) Now Available 
in Compact Form Requiring Only Two Book Case Units 


Price 
Reduced 
from 


$800. 
to 
$276.2! 
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Nothing like it 

ever offered in 

the history of 
Law Books 
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the Price 
as Rent 
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Annotated 


The most val- 
uable and ex- 
haustive Anno- 
tations to 
United States 
Supreme Court 
Reports are 
contained in 
the Briefs of 
Counsel in this 
Official Edition 
Reprint. 


Think 
of it! 


31 Compact 
Books. 

2 Book Case 
Units. 
99c Per 
ume. 
$276.21 for 279 
Vo'umes. 
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Vol- 


A verbatim Reprint of every Supreme Court De- 


cision on fine quali 
from new plates. 


Bible paper. Legible print 
fficial pagihation—not “star 


paged,” contained in Two Book Case Units. 


CAUTION! 


This is the only reprint of the Official Edition. Do not 
Confuse it with any Cheap Edition of Unofficial Reports. 


DELIVERIES NOW BEING MADE 





The Banks Law Publishing Co. 
521 Fifth Ave, New York City 


Deliver to me carriage paid, a complete set of United States Supreme 
Court Reports, Official Edition Reprint, consisting of volumes 1 to 279 
Official Edition, in 31 books, at %c per official volume, (279x99c= 
$276.21). I agree to y for said books as follows: $5.00 with order 
and $5.00 a month until entire amount has been pai 


Mail This Coupon Today 





tion until otherwise advised. 

All books delivered under this contract remain the property of your 
company or your assigns, until same are paid for. In case of my failure 
to mect any one of said installments within 60 days after maturity, a!) 
of said installments remaining unpaid shall, at your option, immediately 
b due and payable. 





Also enter my su iption for advance parts and bound vohk of 
the Reports of the United States Supreme Court, to be delivered to me as 
issued, for which I agree to pay $6.00 per year. Continue my subscrip- 


This order is subject to your approval. 
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Important Notice to Members 


the time this issue of the JouRNAL reaches 


the 
] 


i 


B’ 


C 


members \ssociation headquarters will 
been moved to the new home of the organiza- 
1140 North St. As 


announcing the purchase of the 


at Dearborn stated in a 


evious number 
yperty, the change will afford additional space at 
sent greatly needed and also room for the ex- 
nsion of the Associati 


Members are earnestly requested to note the 


mn’s activities in future. 


nge of adress in order to avoid delay in delivery 
Communications addressed to the Execu- 
Am 


(Association Journal should in 


f mail. 


Offices of the rican Bar Association or to 


American Bar 
iture be sent to 1140 North Dearborn Street, Chi- 


go, Ill 


r 


Zoning Legislation During 1928-1929 
WENTY-SIX 
during 1928 and 1929 enacted zoning legislation, 

183 municipalities passed zoning ordinances 


the 47 legislatures that met 


] 
| 
iring the same period, increasing the number of 


ties, towns, villa townships and counties 


pes, 
ed to 856, comprising a popula- 
n of more than 39,000,000. 
blished by the Division of Building and Hous- 
of the Department of 
mmerce, 
ances Adopted During 1928 and 1929,” compiled 
L. Knauss. 

Zoning authority has been granted to munici- 
ilities in 47 states and in the District of Columbia, 
the State of Wash- 
ne rule provisions of the con- 


ich are now zon 


These statistics are 


Standards, 
vey of Zoning Laws and Ordi- 


Bureau 


y 


2 Sur 


in ¢ 


Norman 


e survey reveals, while in 


gton the general | 


titution have been construed to permit cities of 


first class to adopt zoning regulations. 


Among the 183 municipalities which adopted 
£ I Pp 


411 


zoning ordinances during the past two years are 
five cities of more than 100,000 population. They 
are Cleveland and Youngstown, Ohio; New Or- 
leans, La.; Dallas, Tex.; and Spokane, Wash. Fif- 
teen other cities of the same class amended earlier 
zoning laws during the past two years. On Janu- 
ary 1, 1930, 60 of the largest cities in the country 
(100,000 population or over) had zoning ordinances 
in effect. Reports from eight others—Philadel- 
phia and Reading, Pa.; Detroit, Mich. ; Fert Worth, 
Houston and Antonio, Texas; Nashville, 
Tenn., and Camden, N. J.—indicate zoning activity 
going on. 

Two constitutional amendments were proposed 
during 1929. One was an amendment to the Dela- 
ware constitution, authorizing the General As- 
sembly to empower municipalities other than 
counties to adopt zoning ordinances. This was 
ratified in 1929 and is now in effect. The other is 
a proposed Georgia amendment, authorizing the 
legislature to grant to the governing authorities of 
certain counties the power to make planning and 
zoning laws. This measure has not yet been rati- 
fied. The Governor of New Jersey in 1928 issued 
a proclamation to the effect that the amendment 
authorizing zoning, which had been passed by two 
successive legislatures and approved by the voters, 
was a part of the constitution of the state. 

Of the 26 state legislatures which enacted zon- 
ing legislation during 1928 and 1929, nine used 
wholly or in part the “Standard State Zoning En- 
abling Act” prepared by the Advisory Committee 
of the Department of Commerce, the survey re- 
ports. A total of 35 states have used the Standard 
Act to date, in 54 zoning laws. 

Not all the zoning legislation enacted during 
the past two years applied only to municipalities. 
A number of states have provided also for county 


San 
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and township zoning. The California city planning 
act of 1929 authorizes zoning by cities and 
counties, and counties. The Wisconsin legislature 
in 1929 authorized counties to determine by zoning 
the areas within which agriculture, forestry and 
recreation may be carried on. In the same year 
Maryland revised its 1927 law creating the Mary- 
land-Washington Metropolitan District, requiring, 
among other things, “all building permits within 
the district to be approved as to zoning regulations 
by the Maryland-National Capital Park and Plan 
ning Commission.” Townships are given zoning 
authority by an act passed by the Michigan legis- 
lature in 1929. 


cities, 


Cleveland Bar Girds for Fall Judicial Campaign 
RELIMINARY plans have been made for the 


conduct of the Cleveland Bar Association’s next 
judicial campaign, at the elections to be held this 
fall. Already almost fifty members of the Bar have 
signified their intention of becoming candidates for 
the ten judicial vacancies to be filled. \ com 
mittee of the Bar Association on Judicial Candi 
dates and Campaigns has been appointed, and has 
issued a statement that there are too many candi 
dates for the offices to be filled, and that to obtain 
the best possible candidates, the committee will ask 
all candidates to submit their names. 

Biographical information will be obtained from 
the candidates themselves, and a questionnaire will 
be sent to all members of the Bar, asking opinions 
the qualifications of the respective candidates 





Delaware Corporations 


Assistance to Lawyers in Organization— 
Registration in Foreign States 


Digest of Law, including 1929 Amendments, with 

forms for incorporating. Also pamphlet on “Stock 

Without Par Value” under Delaware Law to lawyers 
on request. 





NEW EDITION 
With 1929 Amendments and Annotations to date 


DELAWARE CORPORATIONS AND 
RECEIVERSHIPS 


by Josiah Marvel 


Text of law fully annotated, with forms for in- 
corporating. Buckram bound 358 pages. Price 
$5.00 Postpaid. 











CORPORATION SERVICE COMPANY 


Delaware Trust Bldg. Tel. Wilmington 8305 
WILMINGTON, DELAWARE 











The information thus obtained will be used in 
paring a bulletin of information on judicial ca 
dates and the list of candidates recommended 
the committee to the Bar for its referendum 

All candidates whose names are to be 
mitted to the members of the bar in the Assi 
tion’s referendum will be required to pledge th 
selves not to solicit or receive campaign fu 
The committee intends to withdraw its sup) 
from any judicial endorsee who fails to give 
who violates the pledge. 

Judicial endorsees of the Bar 
that it is the 
campaign committee that they ought not to add: 
political party meetings, but that 
made to proper addresses before civic 
tions, women’s clubs, men’s clubs ard 
tan groups made up of people interested in « 
affairs. 

In order to make up for the loss of 
conducted by judicial candidates in the past, 1 
Cleveland Bar Association has pledged itself 
give wide publicity to the names of its endorse 
and to make a longer and more active campaig 
their behalf. 


\ssociation 
also be advised judgment of 
no objectior 
organi 


cosmop: | 


Nassau County Bar Association Lays Cornerstone 
of New Home 


HE Bar Association of Nassau County, N. \ 

laid the cornerstone of its future home on Ay 
11, with due ceremony. Addresses were delivers 
by Mr. C. Walter Randall, President of the associ 
tion, Mr. Justice Edward Lazansky, Presiding 
Justice of the Appellate Division of the Supren 
Court of New York, Second Department, a: 
Honorable Frederick E Crane, Associate Judge 
the Court of Appeals. 

The building is to be of pure Scholastic Gothi 
architecture, of stone and rough brick, and will be 
erected on a plot containing almost one acre, located 
conveniently near the County Court House. It will 
provide a Great Hall for assembly, library a 
conference and luncheon facilities for the membe 
The cost of land, building, equipment and 
scaping will be approximately $75,000. 

“The earliest settlers,” said Judge Crane 
his address, “built the church, the schoolhouse a: 
the that law and order, peace 
righteousness, intellectual training and 
have marked the pathway of progress 
down to our present day. 

“And now 
becoming quite 
building devoted to 
the 


courthouse so 
learnit 


Ameri 


we have a new building 
as familiar in our midst 
the activities of the 
representing organized work of the 
sion , 

“In these Bar Associations are formed 
created and spread throughout the community 
the profession these laws of fashion—the 
the proper thing to do. Here is the force 
is to supplant the Bar Examination and give us tl 
higher and better type of lawyer is fa 
coming when the community without its Bar A 
sociation, creating and disseminating these stan 
ards, will be as backward as the community wit! 
out its church. school or court.” 


1 
iaWw 


whi 


The time 





activities 


CURRENT EVENTS 
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New Law Foundation Established 


HE establishn fa nev aw Foundation 
Tr was announced on the occasion of the recent 
lication of the ym f the New York 
t William Nel- 


Cromwell, retir1 president of \ssociation, 


unty Lawyers 


the beginning vices pre 


endow 


nted his check for $1] a n initial 
| » of which, 


nt for the ne 
Cromwell exp! ed, will be to aid in law re- 


and 


ISsion, 


researc! mp1 } of bar 
standards of 
a museum of Colonial 


ntv Lz 


culti pro- 
sional ethics 
| history t uwyers’ 
sociation’s 

rhe 


ry structure 


new bu ¢ f tl \ lation is a four 


in design 


historic 


17 | 
e assembly mod | after the 
lependence Hall Philadelphia ts cost was 
mething overt lls are pic- 


of Mr. J 


Justice f the United Sta 


Cromwell, all 
Gq. tes Supreme 
f the New York County 
is founded in 1908 

ded by 900 

The 


and 


present 
| 


10n WOR, 


State 


Benjamin N 
Back row, left to right 
John W. Davis, Benno Lewinson (Treasurer), Samuel Seabury, Edmund 
Robert C. Morris (Chairman of finance committee).—Photo by Key- 


rofession present at the dedication on May 26 of the new home of the New York County 


O'Gorman, William Nelson Cromwell, 
Charles C. Burlingnam, Charles 


Cardozo, James A. 


national bar. They were: Samuel Seabury ; “Ben- 
jamin N. Cardozo, chief judge of the New York 
Court of Appeals; Victor J. Dowling, presiding 
justice of the Appellate Division; Martin T. Man- 
ton, senior judge of the United States Circuit Court 
of Appeals; John W. Davis, former president of 
the American Bar Association; Henry W. Taft, in- 
coming president of the County Lawyers’ Associ- 
ation; Martin Conboy; Charles C. Burlingham, 
president of the City Bar Association; and Benno 
Lewinson, treasurer of the County Lawyers’ Asso- 
ciation. Messages were read from Chief Justice 
Hughes and Mr. Justice Stone, who were unable 
to attend. 

Mr. Cromwell, in making the gift of $150,000 
for the new Law Foundation, stated that he would 
immediately draw up the necessary instrument. 
He also named fourteen trustees, as follows: 
Samuel Seabury, James A. O’Gorman, Charles 
Strauss, Henry W. Taft, Martin Conboy, Charles 
\. Boston, Wilbur L. Cummings, Robert McC. 
Marsh, John W. Davis, John Foster Dulles, Rob- 
ert C. Morris, Benno Lewinson, Allan McCul- 
loh, and William N. Cromwell. The money, and 
such other donations as may be made, is to be 
spent, either in income or principal, as two-thirds 
of the trustees may see fit. 

This $150,000 gift for the establishment of the 


Law Foundation, Mr. Lewinson declared, brings 
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the contributions which Mr. Cromwell has made 


to a total of nearly $650,000. 


Radio Corporation Reorganization Attacked in Suit 


SUIT Anti-Trust Law 


court at Wil- 


under the Sherman 

has been filed in the district 
mington, Del., on behalf of the United States 
against the Radio Corporation of America, the 
General Electric Co., the Westinghouse Electric & 
Manufacturing Co., the American Telephone & 
Telegraph Co., and six other corporations, to test 
the legality of arrangements recently completed 
between these corporations concerning the produc- 
tion of radio eqquipment. 

The Department of Justice, in announcing the 
institution of the suit, as reported in the United 
States Daily of May 14, stated: “The patent ar- 
rangements originally made between several of the 
defendants have been steadily increased in number 
and enlarged in scope, until the defendants now 
practically have control of radio business and its 
development. This control has been brought about 
by a novel method of cross-licensing patients. 

“The suit is concerned chiefly with the legality 
of these patent arrangements.” 

The petition filed by the Government in the 
suit also alleges that the proposed reorganization 
recently submitted to stockholders of Radio Cor- 
poration “would have the effect of perpetuating the 
control already obtained by the defendants.” 

“The situation,” concludes the Department’s 





Just Published! 


MAY IT 


PLEASE 
THE 
COURT 


By JAMES M. BECK, LL.D. 


Author of “The Constitution of the 
United States” 


Edited by O. R. McGuire, A. M., S. J. D. 


A Compilation of Mr. Beck’s Arguments 
at the Bar and In the Halls of Congress— 
Delightfully Illuminating Addresses and 
Various Brilliant Occasional Speeches. 


One Volume, Handsomely Bound, $5.00 Delivered 


Published and For Sale 
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THE HARRISON COMPANY 
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statement, “is an intricate one, and it is desi: 
that these vexed questions be settled in the cour 

Upon receipt of information that the suit 
been filed, Owen D. Young, chairman of the ex: 
tive committee of the Radio Corporation of A: 
ica, made a statement, in which he pointed out 
in 1919, when the Radio Corporation was o: 
ized, no one concern in the country had the n 
sary patents to enable it to create a business. | 
of several had some, sufficient only to block 
other. ; 

“The purpose of the organization of the R 
Corporation of America,” he said, “was to rel 
the art by grouping patents enough in one 
so as to enable sending stations to be created 
receiving sets to be built. That this was ac 
plished is shown by the rapid development of 
radio business.” 

Mr. Young’s statement concluded wit! 
declaration that “if there be anything illegal 
set-up of the Radio Corporation, its officers, d 
tors, and stockholders are more deeply interest: 
that question than either the Government or 
other group can possibly be. 

“It is very glad, therefore, that a test 
has been brought. It prefers very much to 
such a question out of politics.” — 


Lawyers Have Less Competition in Sweden 


HE struggling lawyer, looking for a likely 1 

to set up practice, should go to Sweden, whe 
he will find less competition than in America 
in any other country in Europe. The worst c 
petition he will find here in the United Stat: 
where there is one lawyer for every 862 inhabitant 
This is almost twenty times as large a ratio as 
found in Sweden, which has only 370 lawyers 
the entire country of six million population, or o1 
one lawyer for every 16,450 persons. 

These statistics were gathered by Mr. Alexa 
der B. Andrews, former president of the Nort 
Carolina Bar Association. In his addre 
before the association last June, which has recent 
been reprinted, Mr. Andrews included a number 
statistical tables showing the number of attorne 
in various states and foreign countries and the rat 
of attorneys to population. 

New York State alone, these tables show, 
more lawyers than England and Wales, althoug 
it has only a little more than one-fourth the poy 
lation. The United States as a whole 
times as many lawyers as England and Wal 
although it has only three times as large a po; 
lation. 

Mr. Andrews’ figures show a wide variation 
the ratio of lawyers to population in the differe 
states. The highest proportion of lawyers in t 
country is found in the District of Columbia, wh¢ 
one person out of every 181 is a member of t 
profession. New York state, with 18,473 lawyer 
far outranks every other state in total number 
but in proportion to its population ranks only fift 
having a smaller number of lawyers per 100,0 
population than the District of Columbia, Nevad 
California or Oregon. South Carolina has tl 


annual 


has 


has sev: 





{ 


reign experts to the 


ransport 


to 18, the Air Law Il 


reign 
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est ratio of lawyers in the Union, with only 
lawyer to every 1,702 inhabitants. 

An interesting fact which the tables reveal is 
the proportion of lawyers is markedly greater 
e Pacific coast than anywhere else in the coun- 
Of the nine jurisdictions having the greatest 
‘rtion of lawyers to population, all but two 
District of Columhbia and New York) are far 
tern states. 

Wide differences also appear in the figures for 
en countries. While Sweden has only one law- 
for every 16,450 inhabitants, the neighboring 
try of Norway has one for every 1,689, a 
er ratio than any other European nation ex- 
t Hungary, which has one for every 1,508. The 
ted States, with a total of 122,519 lawyers (1920 
sus), or one for ¢ 862 inhabitants, has a 
larger percentage of lawyers in its popula- 

than any country in Europe. 


very 


National Legislative Air Conference 


1E first national legislative air conference will 

e held in Chicago August 18-20, inclusive. 
lies received indicate that representatives from 
rly every state will accept the invitation issued 
Governor including acceptances 

over thirty governors to be present in person. 

The three-day program of addresses and dis- 
sions has been arranged to present an orderly 

aviation law problems from the be- 

aviation development to the specific 
stions of aviation regulation at present confront- 
r the International and compara- 
law discussions will be presented by the visiting 
summer Air Law Institute, 
the Americah speakers include the following: 
lliam P. MacCracken, Jr., former Assistant Secre- 
of Commerce for Aeronautics; Hon. Clarence 

Young, Assistant Secretary of Commerce for 
ronautics; George B. Logan, Chairman, Legis- 
ve Committee, St. Louis Air Board; Chester W. 
thell, Chairman, American Bar Association Com- 
ttee on Aeronautical Law; John M. Vorys, Di- 
tor of Aeronautics, State of Ohio; Rowland W. 
Detroit; Henry G. Hotchkiss, New York; 
ward Wikoff, Counsel, American Air 
Association; Major G. L. Loyd, New 
rk; and Professor Fred D. Fagg, Jr., Managing 
rector, Air Law Institute. 

During the preceding two weeks, from August 
stitute will offer a course of 
me fifty lectures on aeronautical and radio law 
be given by foreign and American experts. The 
representatives will include: M. Albert 
per, Secretary-General of the International Air 
.vigation Commission; Prof. Antonio Ambrosini, 
rector, Air Law Institute at Rome; Dr. A. D. 
Nair, Gonville and Caius College, Cambridge, 
gland, and Dr. Pablo Carrera Justiz, Vice-Presi- 
nt Curtiss Cuban Aviation Company, Havana. 

These two programs, to be held in conjunction, 


Emmerson, 


cussion of 


nings of 


various states 


xel, 
General 


fer for the first time a regular course of instruc- 


n and an opportunity for discussion of all the 


irious legal problems connected with aviation. 


meetings will be held in Levy Mayer Hall of 


Law, Northwestern Uni- 


versity. 


McKinlock Campus, 


Meetings of American Judicature Society and 
Conference of Bar Delegates 


MEETING of the members of the American 

Judicature Society will be held on Monday 
evening, August 18, at the Stevens Hotel, Chicago. 
There will be a dinner given in co-operation with 
the Conference of Bar Association Delegates, as 
was done last year in Memphis. All members of 
the American Bar Association will be welcome to 
attend this dinner. A short program will follow 
the dinner. 

Immediately thereafter a business session of 
the Directors of the American Judicature Society 
will be held for the consideration of the policies 
and work of the organization. 

The meeting of the Conference of Bar Asso- 
ciation Delegates promises to be of exceptional in- 
terest. It will occupy the forenoon and afternoon 
of Monday, August 18, with also an informal 
luncheon. The principal topic for discussion will 
be the report of the special committee on Co-ordi- 
nation of Bar Associations. Ample time for con- 
sideration of this matter, referred to at some length 
in an editorial in the May number of the Journat, 
will be afforded. The committee report, recom- 
mending action by the Executive Committee to 
permit of more extended study and discussion, will 
be mailed to all American Bar Association mem- 
bers with the regular pamphlet of committee re- 
ports. All interested in this great topic will be per- 
mitted to hear this discussion, whether they repre- 
sent bar associations or attend as individuals. 

Herpert Harvey, Secretary. 


Second Volume of Index of State Legislation 


HE second volume of the State Law Index, 

covering the permanent general laws enacted 
by state legislatures during 1927 and 1928, and pre- 
pared in the library of Congress, will soon be re- 
leased. 

The volume contains an index to laws enacted, 
a classified digest of changes in existing laws made 
by the enactments of the biennium, and a digest 
of the laws concerning governmental organization 
and personnel, which have not been included in the 
index. 

The first number of the Index, covering legis- 
lation of 1925 and 1926, was issued in November, 
1929. It is intended to publish a volume covering 
the laws of each biennium. The volume for laws 
of 1929 and 1930 is in preparation and should be 
ready for publication in the late summer of 1931. 

This publication is the only consolidated key 
to the laws of all the states that is published. It 
is compiled to serve the needs of students of com- 
parative law. Covering as it does the entire field 
of the 48 states, Alaska, Hawaii and Porto Rico, it 
is naturally not as detailed as an index of a single 
state might be, but it is planned to serve as a key 
to laws having a similar objective, however differ- 
ent the approach by the individual state. 
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Institute Hopes to Hasten Development of Air Law 
Says Wigmore 


HE usual history of the development of new 

fields of law will not be repeated, if the recently 
organized Air Law Institute at Northwestern Uni- 
versity can avoid it. In an editorial in the first 
issue of the Journal of Air Law, published by the 
Institute, Professor John H. Wigmore points out 
that in the past, there has usually—and unavoidably 
—been a long period of fumbling before the law 
developed comprehensive rules to fit new economic 
and social activities, and cites a number of in- 
stances: 

“When the copious literary activity of the early 
1700’s sprang into life in England, and the era of 
Dryden, Addison, Pope, Johnson, Swift, and Gold- 
smith arrived, the importance of recognizing and 
defining literary property became gradually appar- 
ent. But more than sixty years passed (between the 
elementary statute of 1710 and the House of Lords’ 
decision in 1774) before the final definition of rights 
was made by the courts. 

“When commercial activities created the moral 
and business need for recognizing property in trade 
marks and trade names, more than two centuries 
elapsed between the earliest judicial rulings in Eng- 
land and the final comprehensive statute in 1876.” 

When gold was discovered in California in 1848, 
the editorial continues, it took a generation for 
the courts to work out the legal rules for defining 
the many detailed relations of parties in mining 
operations. And when placer-mining developed new 
uses for stream-water, and when arid regions called 
for irrigation, nearly two generations passed be- 
fore the final formulation of new rules of water- 
rights. 

In dealing with the new and even vaster field 
for the definition of legal rights, Rights in the Air, 
says Professor Wigmore, two conditions are neces- 
sary to avoid or at least to minimize the long period 
of fumbling which the law has always required in 
the past. These conditions are: “First, an early 
exchange of experiences; and secondly, a central 
organ for that exchange of experience.” This is 
the service, he says, which the Air Law Institute 
and the Air Law Journal aim to render, viz., to 
furnish a clearing house for experiences. 


Trade Commission Prosecutes Fake Advertisers 


URING the past year, the Federal Trade Com- 

mission has started actions against more than 
400 fraudulent advertisers, and has thereby saved 
more than $50,000,000 to the public, according to 
the Commission. The largest number of com- 
plaints, three-fourths of the total, were made 
against advertisers of fake cures for diseases, while 
advertising of toilet articles came second. 

The announcement of the board, as reported 
in the New York Times of April 28, states that 
more than two hundred million dollars was spent 
during 1929 for advertising in general magazines. 
Another eleven million dollars was spent for adver- 
tising in farm magazines, and over sixteen million 
dollars for advertising over the National and the 
Columbia radio broadcasting networks. The 
from local stations 


amount spent for broadcasting 
was not listed. 


~ 








The prosecution of fraudulent advertise: 
carried on by the Federal Trade Commission’s 
cial board of investigation, composed of thre 
the Commission’s attorneys, James A. Norto: 
F, Davidson, and E. A. Adams 





A PROPOSAL which is receiving much 
tion from the solicitors’ branch of the 
profession in England and from the professi 


certain British dominions is that of a compuls 
indemnity fund, out of which to reimburse cl 
of defaulting solicitors. Economic depression 
brought increasing instances of misappropriat 
and defalcation on the part of the solicitors as 
as other fiduciaries, we are told, and the Law 
cieties, facing the unpleasant fact frankly, 
turned to this novel expedient as a possible wa 
alleviating the client’s hardship and of maintai 
the honor of the profession. The number of 
defaulters is of course only an infinitesimal per 
of the whole number, but it is pointed out that 1 
fact affords slight consolation to those who | 
pen to be sufferers. 

The plan has been much discussed in the m« 
ings of the Law Societies and in the law jour: 
New Zealand has already passed such an act, cre 


ing a Solicitors’ Fidelity Guarantee Fund, to wl 
all solicitors are obliged to contribute an annu 
sum, varying between £5 and £10. The manag 


ment of the fund is entrusted to the New Zeala 
Law Society. It is interesting to note that t 
legislation was sought by the legal profession 
that Dominion. 

In England and in Victoria, members of 
profession also have urged such,a measure. TI 
plan usually suggested is that membership in th 
Law Society (or the Law Institute in Victor 
should be made compulsory, and that every solicit 
be required by law to pay the necessary sum 
the Indemnity Fund. 

In supporting the New Zealand bill when it w 
first introduced, the Right Hon. Sir F 
Leader of the Council, said: “I am not speaking 
for the Government, but as a very old member 
a great profession, the honour and credit of wh 
has been besmirched by the dishonesty of some 
its members. The profession desires to take. uj 
itself the duty and privilege of indemnifying 
public against such dishonesty. . . . I ask t 
Council to allow this great profession to prot 
its own honour and its own credit.” 

At a provisional meeting of the | 
England, held in September, 1929, t 
Mr. Walter H. Foster, in his address said: “I.tal 
the opportunity of saying that the question of 
faulting solicitors is receiving its due attention 
the hands of the society. Every flock has its bla 
sheep, and I doubt if our profession has more th 
the average of other professions. The fact remait 
however, that a defaulting solicitor can, perhaps, « 
more harm and cause more misery than 
P 


. D 
rancis b¢ 


a Society 
he preside nt 


most otn 


professional men. It is not right that the profe 
sion should suffer for the misdeeds of an infir 
tesimal fraction of their number, but, at the saz 


time, if any means can be devised which, while p: 
serving that principle, will alleviate the result 





meeting 


‘ss 


held on 


reported in tl ‘ainting of Justice Oliver Wendell Holmes, by Charles Hopkinson, unveiled in 
vard University Law School Library last March. The presentation address 
y Judge Learned Hand in the presence of a distinguished gathering 

ntatives of the Bench and Bar. 


vit misconduct create an indemnity fund. The second proposal 
members pecific proposals under was that some form of limited fidelity insurance 
scussion were t [he first was that member- should be made compulsory. . . . Of course, the 
p in the Societ ild compul and that adoption of either proposal would involve Parlia- 
iding the mentary sanction, and the president promised that 

) nt 1isconduct and any Bill which it might be considered desirable to 
iding for in subscriptior as to promote should be duly submitted to the Society.” 
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waiting for this book? 





The Preparation 


WILLS AND TRUSTS 


(Second Edition) 
by 
DANIEL S. REMSEN 


of the 
New York Bar 
in Collaboration with R. H. Burton-Smith and Gerard T. Remsen 


A Work of Preventive Jurisprudence 
Designed to Assist 
the Busy Lawyer in 
Preparing 


Better Wills and Trusts 


CONTENTS: 


Part I: The substantive law of wills and trusts. 

Part II: A thorough discussion of the best practice in drafting dis- 
positive and administrative clauses for Wills, Testamentary Trusts, Living 
Trusts, Insurance Trusts, and Charitable Trusts, including Community 
Trusts and The Uniform Trust for Public Uses, with over 125 forms for 
detached clauses and complete instruments. 

Part III: Plans and extracts from masterpieces of testamentary and 
living trusts. 

In one large Royal Octavo Volume. Price—$20.00 delivered. 


NOTE: The First Edition (1907) has been in constant demand and gen- 
erously commended for its usefulness. A new and enlarged edition is now 


presented. 
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PROBLEMS TO BE SOLVED IN UNDERTAKING 
THE REFORMATION OF THE LAW 


of Organized | 
ine Its Sufficiency 


sar to Assume Responsibility—Problem of Testing the Law to Deter- 
to Meet the Demands of Society—Three Ways in Which This 


Question Has Usually Been Settled—New Plan to Test Sufficiency Illustrated 


by the 


Johns Hopkins Institute of Law—How Reforms Are to 


Be Accomplished 


By Hon. HENry Upson Sims 
President of the American Bar Association 


a discussion of the pos- 
rming the law, even be- 
need for the law to be 
find some body of the 

g to assume the responsi- 


FORE entering 
sible methods of 
fore considering 


B 


rmed, it 1s necessat 
enship who are wi y 
of critics and investigators of the law, and in 
vent that reformation of the law is found to be 
rable, then who are willing to assume the more 
riant responsibilit suggesting and procur- 
its reformation 
The theme of m 
months of my term 


iddresses during the first 
is your President was that 
duty to assume all this responsibility lies upon 
Bar. Of course every reform which the com- 
n law has experienced since it was transplanted 
accomplished through the 
either as judges or legis- 
1 commentators. But they 
the main as individuals, 
is groups of individuals, rather than as repre- 
tatives of the Bar The time has now come, 
ever, when the supervision of the administra- 
of justice in all its phases should be made the 
irge of the organized Bar. Though the legisla- 
tures must do that part of the reforming the accom- 
hment of which requires legislation, they must 
taught to rely upon the suggestions and the guid- 
e of the organized Bar. And though the courts 
st do that part of the reforming the accomplish- 
nt of which requires the exercise of the judicial 
ction, even the courts must be advised in their 
ctioning by the organized Bar. That is to say, 
investigation and advice for legislatures and 
irts, if the reform is to be accomplished sys- 
\atically, must be provided systematically by the 
rganized Bar. 
Such is my visiot 


America has beet 
ct agency of lawyers 
rs, or text writers a 
e accomplished it in 


the Bar’s future useful- 
ss; and every lawyet » has engaged in efforts, 
ividually or with other lawyers, to accomplish 
cific reforms, well knows that if the Bar will 
te in proclaiming their assumption of the general 
rden, and will conscientiously work to carry it 
until the public realizes the sincerity of the Bar’s 
letermination, there will not be much difficulty in 
tting recognition from the legislatures and the 
irts of their right to supervise. The failure of 
rious measures recommended by bar associations 
the past has not been due, as is sometimes as- 
rted, to the fact that those reform measures were 
ommended by the bar associations, but rather 


to the fact that the bar associations too rarely truly 
represented the bar. 

This duty of the organized Bar to assume re- 
sponsibility for the administration of justice, as | 
say, has been the subject of my earlier addresses ; 
and reference is made to it here merely by way of 
introduction and by way of explanation for entering 
into a discussion of further steps in the reform of 
the law before an association of lawyers, instead of 
merely writing a book to be read by whomever it 
may concern. Let us assume then that the organ- 
ized Bar may become inspired to realize the possible 
field of usefulness open to the profession and that 
it is therefore appropriate to proceed at once to a 
consideration of the problems to be solved in under- 


* taking the reform of the law. 


First comes the problem of testing the law to 
determine its sufficiency to meet the demands of 
society for the maintenance of order; the question 
whether the law needs reforming in whole or in part. 
Throughout history this question has usually been 
settled in three ways, by the clamor of the public, 
by the mature opinion merely of students and ex- 
perts in the practice of the laws already existing, 
or by investigation and comparison of other bodies 
of law. Each of these methods of testing has to its 
credit many of the most important reforms effected 
in the law of your own State since the earliest days 
of your law’s separate organization; as a few in- 
stances will suffice to prove. Your workingmen’s 
compensation law and your child labor laws were 
the result primarily of social pressure. Your real 
property law provisions and the limitations on your 
court jurisdictions have nearly always been based 
upon more expert opinion. And your system of 
code pleading, supplanting the procedure under the 
common law brought by your fathers from England, 
was adopted by the reformers of the Reconstruction 
Period in imitation of the reform system of plead- 
ing believed to be an improvement in New York. 
Nor has such deliberate adoption of the laws of 
strangers been unusual in the sweep of general his- 
tory. Professor Muirhead says that the laws of the 
Twelve Tables of Rome evidently contained ver- 
batim adoptions from the Laws of Solon. The 
Napoleonic Code of France is in many places a 
mere translation of the Code of Justinian. And 
most of the later members of the United States 
have enacted as their first statutes section after 
section and even chapters of the statutes of older 
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states whose laws were easily obtained and subject 
to examination. 

These adoptions of foreign law have sometimes 
come about as the result of experienced opinion 
that a change from existing law was needed, and 
the particular foreign law might well be selected 
as a remedy for the trouble. But such adoptions 
have often been made also as result of mere 
constructive search on the part of committees of 
authoritative observers, seeking to improve their 
own legal conditions; just as nations send military 
observers to the maneuvers of foreign armies, and 
manufacturers send students to learn the processes 
of manufacture in other lands. 

This comparison with other law is an excellent 
test of legal sufficiency. But by far the greatest 
credit must be given to expert opinion; for most 
of the faults in our own laws have been discovered 
by those practitioners of broad personal experience 
who have sought to protect those following them 
from suffering the injustices in law or pleading 
which earlier experience revealed. 

Latterly, however, a new plan is being urged 
to test the sufficiency of the law. It is most con- 
spicuously the plan of the Johns Hopkins Institute 
recently organized at Baltimore. More and more is 
being said in the last few years by critics of social 
conditions in condemning the administration of 
justice in nearly all the States. And when many 
of the criticisms have been carefully analyzed, it 
has become evident that very little accurate data is 
available to conclusively whether existing 
legal devices are working effecti not. After 
all is said, it has been primarily the mere opinion 
of the critics—largely lay critics, by the way—that 
the administration of justice can be materially im- 
proved. So the plan of the Hopkins Institute is to 
go to the fountain head for facts, and to collect data 
on the reasons of the litigants for instituting law 
suits, on the efforts made beforehand at adjustment, 
on the types of actions selected by counsel, on the 
type of courts in which the actions were brought, 
on the hitches encountered during the proceedings 
and in the trial, on the effectiveness of the outcome. 
Thousands of cases are to be investigated in a given 
jurisdiction; and the information gained is to be 
tabulated by careful students before a conclusion is 
to be reached as to the adaptability of the action 
or the procedure or the court structure or the other 
various legal intervening between the 
disagreement of parties and the final determination 
of the claim. But when a series of conclusions shall 
have been so reached, it is believed that social in- 
vestigators will know what is the value of the 
administration of justice in the given jurisdiction 
and on the given subject of laws. 

Of course the value of this method is unques- 
tionable. But the time involved will be intermin- 
able. So after all, except in rare instances where 
experienced opinion is greatly divided, it would 
seem that would-be reformers will have to rely pri- 
marily upon the old methods to determine the need 
of reform. 

Suffice it to say that mature experience, great 
caution, and the comparison of other systems of 
rights and remedies will always be the methods 
which reformers will mainly rely upon to determine 
whether justice is being effectively administered in 
the community. Some of the states have recently 
thought it worth while to go to the expense of con- 


tne 


show 


vely or 


pre cesses 


ducting complete surveys of the existing 
tration of branches of the law 
the criminal the state. And 
surveys contain considerable data col 
eral similarity to the Hopkins plan, they 
tabulations of careful and 
upon the functioning of legal institutions, 
more valuable as careful opinions than 

tions of ultimate data. 

But by whatever methods the test of 
made, if it be established to the satisfaction 
bar that the law or its administration is 
reform, either in important parts, or substant 
as a whole, the next question arises how th 
or reforms 


certain 
laws of 


1 
i¢ 


observations 


be best accomplished 
} 


may 
form is to be partial only, or is to be 
only in fields, there is present 
judicial or modification, and 
the one is more easily obtained and sometim 
other. Those of 
Cardozo’s essays on the judicial process 

ing the law, know how a great judge act 
scientiously can accomplish important char 
either substantive or adjective law not only 
approval of both professional and lay opinion 


definite 
statutory 


you who have read Chief 


even in response to the social urge. It 
mistake to deny that the courts make the I: 
law is never extended to a varying set of f 
out becoming changed in its material 
The creation is only noticed when there 
plete metamorphosis. Therefore the dou 
wisdom of the process arises only witl 
the degree of change desired at the 
judicial process works by erosion in the 
Judge Cardozo says, whereas statutory 
tion accomplishes sudden reforms. The 
the Common Law abounds with examples 
The development of the law of trusts, the 
poration into the law of the customs of merchant 
relating to negotiable paper, the rule against p 
petuities, and the fellow servant and vice prin 
doctrines, are all examples of judge-made chang 
in the substantive law, while the abolit 
feudal estates, the enlargement of the rights of 
ried women, the adoption of workmen's compe! 
tion, and the invention of homestead exempt 
are notable examples of changes in the lav 
great to have been accomplished by jud 
authority alone. A change made in the 
whether accomplished by the judicial process 
the statutory method should be in fulfilmen 
discernible need; otherwise it will prob: 
successful. The difference is this. A chang 
by judicial process is usually made in resp¢ 
urge, it may even be an unconscio 
whereas a change by statutory modificatio1 
oftenest under a definite demand. 
a mere development of the moral impulse; and 
demand may be a mere temporary fad. But t 
eye of the student, especially on looking back uj 
them, they are discernible nevertheless. Theret 
if the reason for their having been made can be d 
cerned by the student at any time, the need for t 
change can be seen, though much less clearly, 
fore the change is made, instead of afterwards 
The great jurist is he who sees the need 
changes in the law with a clarity of vision 
on devotion to his country’s good, and a thoroug 
ness of scholarship based on hours of honest t 
And it is the lesser changes in the law which ke 
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of law alive and consonant with social 
juirements. If the were watched faithfully 
| all the time by students ambitious for its good, 
number of great changes to be made in it would 
few indeed. Multitudes of little changes would 
der unnecessary many big ones. And the little 
can be made by means of the judicial 
without being generally and 


tion. 


without objec 


he aly 


iW 


ingecs 


cess observed, 
retore 
The doctrine of stare decisis, if applied strictly, 
uld be the death of In the first place, 
impossible except where recurring sets of facts 


the law. 
In the second place, it is misleading, 
recurring of facts 
view admit the 
principle, 


the same. 
1use it assumes that 
rely similar in the 
lication of the f 
that the doctrine not infrequently results in 
irrying a principle further and further from its 
rings. And if the principle was inaccurately 
ited at first (which 
n it results in reiter 
Of course it is desirable that the law should 
as certain as practicable. And if the social fabric 
d human nature admitted of the law remaining 
iltered until by « consent it should be 
tered knowingly, so that at any time an educated 
iwyer could state confidently what the law is on 
vy group of facts, the facts being definitely estab- 
shed, the situation would be ideal. But the nature 
f man and the nature of our legal system forbid it. 
lhe mental operations of no two judges are alike; 
they will often state 
fferently. And as 
ourts will even apply the principle to the facts 
1 exactly the same way, even if we assume that the 
roups of facts contain no differentiating additions. 
[ say that our present system of law forbids 
because under the present conception of the com- 
mon law, of which the doctrine of stare decisis is a 
orollary, every decision of a court of last authority 
the law in the jurisdiction and is binding in simi- 
ir cases until the court or the legislature shall have 
hanged it. In jurisdictions of the Civil Law, such 
not necessarily the case, however, because de- 
isions of the courts have less authority under that 
system. We can never therefore get away entirely 
rom changes in tl by application of the 
udicial process. 
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We have been considering so far methods of 
naking merely partial changes in the law, and in 
the main only small partial changes at that. But 
ccasionally in the history of every country’s law 
or it is believed to be neces- 
revolutionary changes in the 
aw, in order to bring the law up to the needs of 
ociety. As explained in the apology for the initi- 
tion of a department of research in the Law School 
Harvard University a few years ago, the social 
levelopment of a nation sometimes outruns its law, 
even though the growth of the law may have been 
arefully watched. And then the law has to be 
rrought up at once, too rapidly for it to be accom- 
plished by either the judicial process or fractional 
statutory amendment. This occurred several times 
n the history of Roman law, the last instance being 
the Code of Justinian. It occurred in the history 
French law when the Code Napoleon was com- 
viled. It occurred in the history of Germany when 
the Imperial German Code was promulged in 1897. 


And it has occurred twice recently in the Law of 


t becomes necessary, 
ary, to make great or 


England, when the Judicature Acts were adopted, 
and the court rules of procedure were made during 
the period beginning in 1873 and ending in 1883, 
and again when the Law of Property Acts were 
adopted in 1922 and 1925. These English changes 
were not as broad in scope as were the Codes in 
Rome, France, and Germany; but they were more 
revolutionary perhaps, and farther reaching. 

It is generally believed that such an occasion 
for material change has come in nearly if not all 
the United States; and the question is how to ac- 
complish it. One method, the one meeting the ap- 
proval of most of the scholars in America, is the 
plan of the American Law Institute. It is to em- 
ploy the most competent scholars in the several 
branches of the law, to restate the law of this coun- 
try in didactic form. Where the law ts divergent 
the law is being restated in the form believed to 
be most in keeping with modern requirements ; and 
where the law is uniform now but merely confused 
it is being restated as concisely as is practicable. 

The strength of this plan is that careful study 
is revealing the tendencies of social pressure for re- 
form; so that the restatement when finished should 
point the way in which future changes of the law 
ought to go. It is therefore a highly developed 
adaptation of the judicial process. And as it is not 
statutory in its authority, but must be voluntarily 
followed by the Courts, it can be safely relied on 
by the bench and bar and society in general as a 
new platform from which to continue to build up 
the law. It will clear complexity and confusion in 
the law as the law ts today. 

Sut its infirmity, if it has any, is that it cannot 
change the law where the changes which should be 
made are so great as to be beyond accomplishment 
by the judicial process. To that extent the Restate- 
ment will be merely advisory. The law must be 
reformed by statute; and intelligent committees of 
the Bar, including the judges in the several states 
must continue their observation and research to tell 
what sort of reforms and how extensive reforms the 
law requires. 

The work of the Institute is necessary for that 
too; for without it the Bars in the several states 
would have to expend the preliminary labor to find 
what the law is, and which way it is tending in 
order to properly advise the legislatures what sort 
of reforms to make. But the real reforms must be 
made by statutes, elaborate statutes in the nature 
of codes, if we include in the meaning of the word 
“code,” changes in the law to make it, or such parts 
of it as are covered, systematized comprehensive 
wholes. 

So much for the methods of testing and the 
methods of reforming the law. One thing is now 
evident to those who have not thought fully on the 
whole subject before. And that is that however 
similar in most branches the law throughout the 
country may be, in many branches the law of the 
several states is not uniform at all, and the needs 
of society are not to any degree similar. Reform 
of the law is therefore a local question which must 
be solved in each general locality by the local bar 
for itself. The mystery must be cleared away, and 
the hope abandoned that outside scholars and stu- 
dents and commissions and institutes can do the 
work satisfactorily for us all. Let us all therefore 
organize our respective State bar associations to 
cope with the problem and proceed systematically 
on the work. 








A LEGAL SCANDAL TWO HUNDRED YEARS AGO 


The Highwayman’s Bill in Equity and the Convict Solicitor—Records of Court Sustain Cor 
rectness of Tradition of This Extraordinary Proceeding—Plaintiff and Defendant 
Subsequently Hanged—Solicitor’s Later Career and the Action of the Society 
of Gentlemen Practitioners 


By Hon. WILLIAM RENWICK RIDDELL 
Justice of Appeal, Ontario 


VERY student-at-law has read of the famous Bill 

in Equity, filed by one Highwayman against an- 

other, his partner, for an account of the profits 
made in that occupation: many have wondered how 
any solicitor could be found to draw such a Bill, and 
what was his later career. 

The actual existence of such a suit was for long 
doubted, although there are several references to it 
in legal literature. Not to mention the law writers, 
Lord Kenyon, during the argument of Ridley v. Moore 
at the Gloucester Summer Assizes, August, 1797, re- 
ported in the Appendix to Clifford’s Report of the Two 
Cases of Controverted Elections of the Borough of 
Southwark, London, 1802, at p. “He had 
heard of a Bill filed in the Court of Chancery, to obtain 
an account of the profits of a partnership trade carried 
on at Hounslow; but when it appeared that the trade 
was taking the purses of those who travelled over the 
Heath, the Court would not endure the Bill.” 

So, too, in Ashurst v. Mason (1875), 20 Eq. Ca. 
225 at p. 230, Vice Chancellor Bacon is reported as 
referring “to the legendary case of a highwayman 
against his comrade of the road for a partnership ac- 
count of his plunder.” 

In Evans’ edition of Pothier on the Law of Obliga- 
tions or Contracts, 1808, in Vol. II at p. 3, it is said: 
“There is a tradition that a suit was instituted by a 
highwayman against his companion to account for his 
share of the plunder. It was a Bill in the Exchequer, 
which avoided stating in direct terms the criminality of 
the engagement, and is founded upon a supposed deal- 
ing as copartners in rings, watches, &c., but the mode 
of dealing may be manifestly inferred. The tradition 
receives some degree of authenticity, by the order of the 
Court being such as would in all probability ensue from 
such an attempt. The order was, that the Bill should 
be dismissed with costs for impertinence, and the so- 
licitor fined £50." As authority is cited the European 
Magasine (1787, Vol. Il, p. 360). The editor adds a 
note, giving a fairly full account of the Bill and of 
the order of the Court—this will be referred to later 
in this Paper. But he adds: “Taking the case as a 
suppositious one, it sufficiently illustrates the general 
principle.” 

It is then, perhaps, not to wondered at that 
general credence was not given to the story: and, as 
late as 1893, we find Sir Frederick Pollock, after dis- 
cussing the story, saying: “We still decline to believe 
it and can only suppose it took rise from some otherwise 
forgotten jest or hoax in an Equity draftsman’s Cham- 
34 Law Quarterly Review (April, 1893, pp. 105, 
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at pp. 196-198) he fully accepts it, as he found that 
was supported by the Records of the Court. Fro 
these, it appears that it was a Bill filed in the | 
chequer in Equity in or before 1725, an “English Bill 
and was to the effect set out in Evans’ note and copi 
in Lindley on Partnership, Sth. edition, 93, note. 

The plaintiff was John Everet, the 
Joseph Williams, White and William Wreathoc! 
( Wreathocke Wreathcock are variant spellings 
being the plaintiff's solicitors. According to the note i 
Evans’ Pothier, referred to above, the Bill alleged that 
“the plaintiff was skilled in dealing in several commod 
ties, such as plate, rings, watches, &c.; that the d 
fendant applied to him to become a partner; and that 
they entered into partnership, and it was agreed that 
they should equally provide all sorts of necessaries, 
such as horses, saddles, bridles, and equally bear all 
expenses on the roads and at inns, taverns, alehouses 
markets and fairs; that the plaintiff and the defendant 
proceeded jointly in the said business with good su 
cess on Hounslow Heath, where they dealt with a Gen 
tleman for a gold watch; and afterwards the defendant 
told the Plaintiff that Finchley, in the County of Mid 
dlesex, was a good and convenient place to deal in, 
and that commodities were very plenty at Finchley, and 
it would be almost clear gain to them; that they went 
accordingly, and dealt with several gentlemen for 
divers watches, rings, swords, canes, hats, cloacks, 
horses, bridles, saddles and other things; that about a 
month afterwards the defendant informed the plain 
tiff that there was a Gentleman at Blackheath who had 
a good horse, saddle, bridle, watch, sword cane, and 
other things to dispose of, which he believed might be 
had for little or no money; that they accordingly went 
and met with the said Gentleman, and after some small 
discourse they deal for the said horse, &c.; that the 
plaintiff and the defendant continued their joint deal 
ings together until Michaelmas, and dealt together at 
several places, viz. at Bagshot, Salisbury, Hampstead 
and elsewhere, to the amount of £2000 and upwards 
The note proceeds: “The rest of the Bill was in the 
ordinary form for a partnership account. The Bill 
is said to have been dismissed, with costs, to paid 
by the Counsel who signed it; and the Solicitors fot 
the Plaintiff were attached and fined £50 apiece. The 
Plaintiff and the Defendant were, it both 
hanged and one of the Solicitors for the Plaintiff was 
afterwards transported.” 

Another account is that the Solicitor was ordered 
to be led around Westminster Hall, when the Courts 
were sitting, with the obnoxious Bill cut in strings 
and hung around his neck. 

The plaintiff, John Everet (or the 
same name) was hanged at Tyburn in February, 1780 
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ern, | presume): “It being notorious that Mr. Wm. 
Wreathock was in the year 1735 convicted for a rob- 
bery on the highway, and was afterwards transported, 
and that he was then acting as an Attorney, the Secre- 
tary was ordered to make proper searches in the sev- 
eral Courts, and find of what Courts the said Wreath- 
ock then stood admitted as Attorney and Solicitor, and 
to make application to such Court or Courts as the said 
Wreathock should practise in, to have his name struck 
off the Roll. It was referred to the Standing Com- 
mittee . . . to carry this Resolution into execu- 
tion . . .” The Committee, after a meeting abortive 
for want of a Quorum, met, June 29th, 1758, and or- 
dered the Secretary to get a copy of the Record of 
Wreathock’s conviction; also to search for and read 
the Royal Pardon, alleged to have been granted him; 
and to get a copy of the Orders of the Court of Ex- 
chequer for taking off the File, a Bill exhibited by one 
highwayman against another, in case he should find 
Wreathock named in the Orders as Solicitor concerned 
in filing the Bill—and to prepare a Notice and Brief 
for Counsel to move to strike him off the Roll of At- 
torneys of the Common Pleas. 

After a meeting abortive for want of a Quorum, 
the Committee met, Friday, February 4th, 1757. Find- 
ing that Wreathock was in the Fleet Prison, where he 
had been committed for contempt by the Lord Chan- 
cellor, November Ist, 1750, and being informed that 
a complaint had been filed against him in the Court 
of Common Pleas and a Rule to Show Cause had been 
granted against him so that there was a probability that 
an Order would be made to strike him off, they thought 
it desirable to postpone their application for the time 
being. 

A copy of the Orders by the Court of Exchequer 
in the premises will be found in 34 L. Q. R., p. 197; 
but | have not been able to discover the circumstances 
of the committal in November, 1756; the Lord Chan- 
cellor, however, must have been Lord Hardwicke, who 
resigned a few days later. 

The Society held a General Meeting, July 15th, 
1757; at this meeting the proceedings of the Commit- 
tee were reported and the Society thinking that as the 
Motion against Wreathock had not come to a deter- 
mination, they “ought to endeavour for the honor of 
the profession to get” him struck off, appointed a Spe- 
cial Committee for the purpose and directed the Sec- 
retary to give them assistance. 

This Select Committee met Tuesday, November Ist, 
1757, at the Anchor and Baptist’s Head—why they de- 
serted the Devil’s Tavern does not appear—and deter- 
mined that the first thing to be done was to obtain a 
copy of the Record of Conviction in 1735 (what we 
now call an “Exemplification’’). For this purpose, a 
Fiat of the Attorney-General was, as with us it still 
is, necessary ; and for that purpose, an affidavit must be 
filed: they, accordingly, agreed that they would meet 
on the following Thursday at the Crown and Rolls 
Tavern, Chancery Lane, to swear to such an affidavit. 
Whether that meeting was to have as a concomitant, a 
drink or two, does not appear from the Record, but 
it may be noted that the Editor of this volume, who 
should know the custom of the country, says of a 
Committee Meeting, which “only one of the Committee 
attended, in 1805,” that “it was impossible for him 
and the Secretary, being two Christian men, to sep 
arate without having something to drink” ; and he thinks 
“one bottle of Port between the Secretary and the 
Committee-man” about the right thing. However that 
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may be, the Committee met at the Crown & Rolls Tav- 
ern, November 10th, “and went to Judge ffoster’s 
Chambers in Serjeants’ Inn, and swore the affidavit” 
required: then they adjourned till November 18th, 
when the Secretary reported that he had obtained the 
necessary Fiat as well as a copy of the record of 
Wreathock’s conviction in December, 1735; he had also 
obtained a Certificate showing that Wreathock had been 
admitted Attorney of the Court of Common Pleas, 
when he had been dropped from the Roll of Attor- 
neys, and when again admitted. He had been unable 
to find when Wreathock had been discharged from the 
death sentence on condition of Transportation, but it 
appeared that he had had the death sentence respited 
and had been carried on the Books of Newgate, till 
May, 1736: he could not learn when or on what terms 
his sentence had been commuted, or when he had been 
transported or when he had returned from banishment. 
The Special Committee thought they had enough upon 
which to base a Motion, and adjourning, they met again, 
Monday, November 21st, when they settled the affidavit 
and signed the Notice of Motion. Meeting on the 24th, 
the Motion against the Solicitor was mentioned in 
Court, but could not be proceeded with owing to the 
absence of the Lord Chief Justice: so the Committee 
met next day, and, in a body, went to the Chambers 
of Serjeant Prime, and being “politely received by the 
Serjeant,”” instructed him to “inforce the motion.” 

It appears by the proceedings of the General Meet- 
ing of the Society held Friday, February: 24th, 1758, 
that a Rule to Show Cause was granted, November 
25th, that it was three times enlarged, and that on Jan- 
uary 31st, “the Court, on hearing councell on behalf of 
the Comittee and of the said Wm. Wreathocke were 
pleased to order that the name of the said Wreath- 
ocke be left out of the Roll of the Attorneys of the 
said Court for the future.” It is pleasing to note that 
“on this application, Sergeants Prime, Poole, and Davy 
obligingly gave their assistance as councell for the 
Society without taking any ffees”; and that “Mr. Cow- 
per, the clerk of the Rolls of the King’s Bench, and 

Mr. Barnes, one of the Secondaries of the Com- 
mon Pleas remitted their ffees on the two afore- 
said applications’: and were thanked for their kind 
ness. 

And so, there is an end of Mr. William Wreathock 
as an Attorney or Solicitor: I do not find him mentioned 
again; and it is not impossible that he took up the old 
business, so rudely interrupted at the Middlesex As- 
sizes in May, 1735. 

In reading this book, there appears one or two 
things which may be mentioned as not without inter- 
est—for example, at a General Meeting, someone sug- 
gested “No Jew to be bail for any person but a Jew” 
but nothing seems to have been done about it. Then 
we find Jeremiah Bentham, acting as Attorney for the 
Scriveners’ Company, in the long-drawn-out litigation 
with the Attorneys—the Scriveners objecting to the 
Attorneys doing Conveyancing, and the Attorneys ob- 
jecting to becoming a City Company. This was, how- 
ever, not our Jeremiah Bentham, the trenchant critic 
of Blackstone and one of the most scientific writers on 
Political Economy we have seen, but his father, who 
as well as his grandfather was an Attorney in active 
practice in London—the great-grandfather having been 
a prosperous Pawnbroker. This Jeremiah Bentham 
had no large practice, but made considerable money by 


dealing in land. He is described as “authoritative, 1 
less, aspiring and shabby”: and, certainly, his co: 
spondence copied here in connection with this liti 
tion is sufficiently impudent and “authoritative.” 
Osgoode Hall, Toronto, Ont., March 24th, 1930 


Constitutions Protect Beauty Culturists 


KAUTY parlor operators, it has been deci 
B by the Illinois supreme court, are not barh« 
and it is unreasonable and unconstitutional to 
quire a lady engaged in the beauty parlor busine 
to learn to shave men and trim whiskers, in ord 
to qualify for the work of trimming and dress 
the hair of women patrons. 

That a barber should be required to learn h 
to shave will be agreed by every man with whisker 
on his chin. On the other hand, it must be « 
ceded that the operator of a beauty shop, pat 
ized by women, has little if any need for skill a 
learning in the art of shaving and beard trimmin, 
the number of bearded ladies being, after all, ve. 
small. Indeed, it is probably safe to say that 
proportion of beauty parlor patrons who ask fi 
a shave or to have their beards trimmed is alm: 
negligible. 

However, an amendment to the Illinois barber 
act. added in 1929, in defining the 
barbering, exempted “so-called beauty 
hair-dressing parlors patronized by women, e.r¢ 
as to the cutting of har.” The state department 
registration and education decided that under this 
act, beauty parlor operators were prohibited fron 
cutting hair unless they qualified as barbers, an 
to qualify as a barber required attendance at 
barber college for 1,248 hours, learning, among 
other things enumerated in the act, “the art oi 
shaving, hair cutting and beard trimming.” Thus 
under the law, no beauty culturist could be autho: 
ized to cut or trim hair for her patrons unless sh 
was a barber, qualified by years of training to shave 
men and trim their beards. 

The act came before the court by a bill file 
by two beauty shop operators to enjoin its enforce 
ment. (Banghart v. Walsh, Director, reported in 
the United States Daily of April 28.) The plaintiffs 
claimed that the requirement that they qualify as 
barbers or cease cutting hair as an incident to ar 
ranging and dressing the hair of their patrons, was 
unreasonable and discriminatory, and with thi 
contention the court agreed. 

“It is unreasonable to require persons desiring 
to become beauty culturists, practicing upo1 
women, as a necessary qualification for cutting and 
trimming the hair of women, to spend 1,248 hours 
in a school or college of barbering and two and 
half years as an apprentice in a barber shop, lear: 
ing to shave men and trim their whiskers, a thing 
entirely foreign to the trade for which they desir: 
to qualify and having no relation to the health o1 
safety of their patrons in their proposed occupa 
tion as beauty culturists or to the welfare of so 
ciety.” 

The act was held to deprive the plaintiffs and 
others in similar situation of their liberty and prop 
erty without due process of law, and therefore to 
be void under both the Federal and State constitu 
tions. 
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OST of the questions incident to the reciprocal 

M rights of the citizen and the government have 

been answered, after a fashion, wisely or un- 

sely; it may be that the rights of the citizen have 

t at all times been adequately protected, but they 

ive at least been marked and limited to a “certain 
egree of certainty.’ 

Some few questions, however, remain for final 
etermination, and as they arise under what today is 
too frequently considered an old-fashioned constitu- 
tion, they should, to be logical, be answered by an old- 
fashioned lawyer. ; 

So that there may be no uncertainty in terminol- 
gy, let us consider an old-fashioned lawyer. His type 
s not measured by years. We find him in the schools 

today in relatively as great numbers as within the 
xclusive inner circles of Boston or Philadelphia, for 
e is one who tests every question of public law not 
nly by the letter of the Constitution but by that spirit 
which can alone be found in such related subjects as 
sociology, history, philosophy—in other words, the 
tests of the weltgeist—leaving for the nimble wit of 
he professional reformer, interpretations sustainable 
one by that zeitgeist which finds its expression in the 
aily press and its approval in the, by that press mis- 
d, voice of the multitude, which, even in a representa- 
democracy, we have learned to know is not the 

ice of God. 

One of these as yet finally unanswered questions 
relates to the rights, if any, of a citizen called before a 
ongressional or legislative committee and confronted by 

generally hostile group of inquisitors, frequently not 
wyers or even admitted to the Bar, but inspired by 
irying and diverse political and personal ambitions, 
rejudices and, let us say, “eccentricities.” 

Such a witness, frequently without the right to 
ounsel, is drawn into the vortex of an inquisition, con- 
erned solely with a generally stated subject matter of 

political character, without issue or pleadings, with- 
ut formal charge or informal innuendo, and sharply 
nterrogated relative to his most intimate personal af- 
1ITS. 

He feels keenly that the inquisition impairs his 
learest constitutional guaranties, he is uncertain of his 
rights and privileges, he considers himself to be in- 
ulted, he knows that he is being badgered, he is over- 
ome by his emotion, hesitates and refuses to answer 
ome question to his mind impertinent. Thereupon, 
he finds himself generally liable for contempt and, in 
Congressional Investigations, to indictment for a mis- 


ALBERT K. STEBBINS 


Wember of the Milwaukee Bar 





42 


That an Extra-Constitutional and Dangerous Institution Is 
Being Created 







demeanor carrying a maximum sentence of one year 
in a common jail and $1,000.00. 

The Constitution of the United States provides: 

“Each House shall be the Judge of the Elections, Returns 
and Qualifications of its own Members, and a Majority of each 
shall constitute a Quorum to do Business; but a smaller Num- 
ber may adjourn from day to day, and may be authorized to 
compel the Attendance of absent Members, in such Manner, 
and under such Penalties as each House may provide. 

Each House may determine the Rules of its Proceed- 
ings, punish its Members for disorderly Behaviour, and, 
with the Concurrence of two-thirds, expel a member.” 

The law provides : 

“Oaths to witnesses. The President of the Senate, the 
Speaker of the House of Representatives, or a chairman of 
a Committee of the Whole, or of any committee of either House 
of Congress, is empowered to administer oaths to witnesses 
in any case under their examination. Any Member of either 
House of Congress may administer oaths to witnesses in any 
matter depending in either House of . ¥ of which he is 
a Member, or any committee thereof. (R. 5, Section 101; June 
26, 1884, c. 123, 23 Stat. 60.) . 

“Refusal of witness to testify. Every person who having 
been summoned as a witness by the authority of either House 
of Congress, to give testimony or to produce papers upon any 
matter under inquiry before either House, or any committee of 
either House of Congress, willfully makes default, or who, 
having appeared, refuses to answer any question pertinent to 
the question under inquiry, shall be deemed guilty of a mis- 
demeanor, punishable by a fine of not more than $1,000 nor 
less than $100, and imprisonment in a common jail for not 
less than one month nor more than twelve months.” (R. S. 
Section 102.) 

Perhaps to secure a firm ground for this con- 
sideration it will prove of value to analyze and com- 
pare the four principal cases which have reached the 
Supreme Court dealing with this subject, which seem 
to be Kilbourn v. Thompson, 103 U. S. 168; In re 
Chapman, 166 U. S. 661, McGraw v. Daugherty, 273 
U.S. 135, and Sinclair v. United States, 279 U. S. 263. 

It is not within the scope of this article to dwell 
upon the public indignation which was aroused through- 
out the nation at large in relation to the discovery of 
vast peculation by public officials in high places during 
the second term of General Grant, or how that indigna- 
tion was increased by the general affection for the 
president and a sense of outrage that an advantage 
should have been taken of his simple greatness. 

The feeling of revulsion and contempt which was 
so freely expressed relative to the recent Teapot Dome 
scandals were merely insignificant imitations in com- 
parison with the sense of outrage felt by the public 
at large in 1874 to 1876. 

Politicians and near statesmen were seeking a 
scapegoat, the public was demanding a victim and the 
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House of Representatives initiated an investigation for 
the purpose of examining the affairs of Jay Cooke & 
Co., then in bankruptcy and a large creditor of the 
government in transactions alleged to constitute the 
grossest fraud. 

At that time there was known to be existent a 
group of men, referred to as the “real estate pool,” 
dealing in Washington real ates, with which pool 
Jay Cooke & Co. were thought to be associated. 

In the course of the committee hearing, one Hal- 
lett Kilbourn, as associate of Jay Cooke & Co., was 
called as a witness, who by the subpoena was required 
to have with him certain records, papers and maps re- 
lating to the inquiry. Kilbourn responded, was sworn, 
and during his examination was asked relative to the 
actual membership of the real estate pool: 

“Will you state where each of the five members 
reside and will you please state their names?” 

This question Kilbourn refused to answer, and 
later refused to produce the records relating to said 
pool, as commanded by the subpoena 

He was afforded a second opportunity to comply 
with the demands of the committee and, upon a sec 
ond refusal, the necessary proceedings were taken to 
adjudge him to be in contempt of the House, a warrant 
was issued to the Sergeant-at-Arms to arrest Kilbourn 
for his contempt and to hold him in custody until he 
should communicate with the House that he was ready 
to appear and purge himself of his contempt. Kilbourn 
was arrested, taken to a common jail of the District of 


Columbia, subsequently secured a writ of habeas corpus 
from the Chief Justice of the Supreme Court of the 
District, in response to which the Sergeant-at-Arms 


surrendered him to the United States Marshall. 

Kilbourn commenced an action to recover damages 
for his false imprisonment, and to this the Sergeant- 
at-Arms pleaded the general issue and also entered 
special plea of justification under the proceedings of 
the House of Representatives above stated. 

Kilbourn demurred to the special plea, the de- 
murrer was over-ruled, judgment entered for defen- 
dant, and Kilbourn sued out a writ of error from the 
Supreme Court of the United States. The action was 
also brought against the members of the Committee 
before whom he had refused to testify, but that por- 
tion of the case is not here of importance. 

In reviewing the lower court, the Supreme Court 
made an extensive review of the law prevailing in Eng- 
land and in this country, reversed the order of the 
lower court overruling the demurrer, remanded the 
cause for further proceedings, and we learn from the 
history of the times that Kilbourn recovered a substan- 
tial amount from the Sergeant-at-Arms 

The opinion of the Court was written by Mr 
Justice Miller and the basis of that opinion is to be 
found in the statement (p. 190): 

“We are sure that no person can be punished for contumacy 
as a witness before either House, unless his testimony is re 
quired in a matter with which that House has jurisdiction to 
inquire and we feel equally sure that neither of these bodies 
possesses the general power of making inquiry into the private 
affairs of the citizens.” 

Continuing, the 

“It is believed to be one of the chief merits of the American 
system of written constitutional law, that all the powers in 
trusted to government, whether State or national, are divided 
into the three grand departments, the executive, the legislative, 
and the judicial. That the functions appropriate to each of 
these branches of government shall be vested in a separate body 
of public servants, and that the perfection of the system requires 
that the lines which separate and divide these departments shall 
be broadly and clearly defined. It is also essential to the suc- 
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potent. The tender f modern decisions everywhere is 
the doctrine that the jurisdiction of a court or other tribunal 
render a judgment affe g individual rights, is always open 
quiry, when the judgment is relied on in any other pro- 


ing 
It has seemed to be necessary to give liberal quo- 
ms from the opinion in the Kilbourn case for the 
son that it is a very charter of liberties against the 
nbridled power of legislative committees, and although 
later cases, the rule seems to have been relaxed, it 
to be hoped that the Court will finally return to the 
soning of this case and will justify the opinion of 
Justice Field, sitting at Circuit in the case of Pa- 
241, where in citing 


Railway Company, 32 Fed 


Kilbourn case, he said 

This case will stand for all time as a bulwark against the 
vasion of the right of the citizen to protection in his private 
fairs against the unlimited scrutiny of investigation by a 
ngressional committee The courts are open to the United 


ate citizens and both can there secure, 
ugh protection of all rights and in- 
protection under a government of 


p. 253.) 


States as they are to priv 
regular proceedings 
rests which are entitled 
written constitution and laws.” 

Let us see what has happened. During the prep- 
ration of the McKinley Tariff in the early 90's, final 
greement was reached in the House, but when the bill 
reached the Senate, a multitude of amendments were 
ntroduced, several of them relating to the sugar sched- 
ules. Charges of corruption were made and, among 
others, it was asserted by certain newspapers that Sen- 
itors, not named, were tampering with these Schedules 
in order to affect the market and that such Senators 
were dealing in the sugar stocks so affected. 

The charge was a serious one, directly attacking 
the somewhat sensitive honor of the Senate and a 
Committee was appointed to investigate 

No proposed legislation was suggested as the cause 
for taking testimony, but as the charges, if proven, 
might subject any Senator found guilty to removal 
from office, there was at least a semblance of legitimate 
senatorial purpose conducting the inquiry, although 
the propriety of an ex parte inquisition conducted by 
judges who would be called upon to act in the event 
guilt was developed, may not be so clear. 

Chapman, a partner in a New York brokerage 
house dealing largely in sugar stocks was asked the di- 
rect question, whether or not the firm of which he was 

member had bought or sold any sugar stocks during 
the months of February, March, April and May, 1894, 
either directly or indirectly, for any United States 
Senators. 

Chapman refused to answer, whereupon, by for- 
mally proper proceedings, the matter was referred to 
the United States attorney. Chapman was indicted, 
found guilty, sentenced and secured a writ of habeas 
corpus from the District Court in which he attacked 
the constitutionality of Sections 101, 102, and 103 and 


ill proceedings under them 

The matter finally reached the Supreme Court of 
the United States where the law and the facts were 
seriously considered and the sentence gravely con- 
firmed. Jn re Chi bman, 106 U. S. 661. F 

It was objected by Chapman that, inasmuch as no 
particular legislation was pending in the Senate and 
no suggestion of such legislation made in the resolu- 
tion directing the investigation, that there was no proper 
subject matter relative to which the question pro- 
pounded could be pertinent To this contention, the 
Court replied, ““We cannot assume on this record that 
the action of the Senate was without legitimate object 
nd so encroach upon the province of that body. In- 


il 


deed, we think it affirmatively appears that the Senate 
was acting within its rights and it was certainly not 
necessary that the resolution should declare in advance 
what the Senate meditated doing when the investigation 
was concluded.” (p. 670) 

After holding that the questions propounded were 
pertinent to the inquiry, the Supreme Court declared 
the law to be that “The refusal to answer pertinent 
questions in a matter of inquiry within the jurisdiction 
of the Senate, of course, constitutes a contempt of that 
body, and by the statute this is also made an offense 
against the United States.” (p. 671) 

It will be observed that the questions propounded 
in the Chapman case were identical in kind with those 
propounded in the Kilbourn case but in the latter case 
the court was swayed by the provision of Article IV 
of the Constitution for the protection of the citizen 
while in the former, it seems to have been impressed 
by the dignity of the Senate in conformity with Sec- 
tion 101 of the R. S. 

An interesting case upon this subject is McGrain 
v. Daugherty, 236 U. S. 148. Harry M. Daugherty 
was Attorney General and, as such, subject to impeach- 
ment by the House of Representatives and to trial by 
the Senate. By common report, Daugherty was 
charged with various irregularities and forms of mal- 
feasance in office. 

The House of Representatives might well have 
instituted an inquiry to determine whether or not it 
would present articles for his impeachment to the Sen- 
ate, but, so far as the record reveals, took no such 
action. 

The Senate, which might well become the judge 
of said Daugherty in impeachment, undertook an in- 
vestigation of its own. In order to secure evidence 
relative to the part of Daugherty’s malfeasance and not 
for any declared or ascertainable legislative purpose, 
the Senate selected a Committee to “investigate circum- 
stances and facts, and report the same to the Senate, 
concerning the alleged failure of Harry M. Daugherty, 
Attorney General of the United States, to prosecute 
properly violators of the Sherman Anti-trust Act and 
the Clayton Act against monopolies and unlawful re- 
straint of trade; And said committee is further 
directed to inquire into, investigate and report to the 
Senate the activities of the said Harry M. Daugherty, 
Attorney General, and any of his assistants in the De- 
partment of Justice which would in any manner tend 
to impair their efficiency or influence as representatives 
of the Government of the United States.” 

This resolution, in spite of subsequent judicial in- 
terpretation, must, to any lawyer, speak for itself. 

In the course of the investigation it appeared to 
be probable that if Daugherty had been guilty of mal- 
feasance, that such part must have been known to his 
brother, Mally S. Daugherty, and thereupon, a sub- 
poena duces tecum was issued for him, requiring him 
to appear before the Committee and to bring with him 
the deposit ledgers of the bank of which he was presi- 
dent, the records of the bank’s safety deposit vault, 
and “also all records of any individual accounts or 
accounts showing withdrawals of amounts of $25,000 
or over” during a stated period. 

It would seem that this constituted not only an 
attempt to pry jnto the private papers and affairs of the 
witness, but equally of a large number of necessarily 
innocent customers of his bank. 

The witness refused to appear. He was again sub- 
poenaed with like result, and finally, the Senate deter- 
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mined to declare him to be in contempt, when for the 
first time it appears to have dawned upon some Sen- 
ator that a “legislative purpose” was a prerequisite to 
Senatorial inquiry, and there was injected into the res- 
olution requiring the Sergeant-at-Arms to produce 
Mally before the Bar of the Senate, the recital that 
his presence was necessary “in order that the Commit- 
tee may properly execute the functions imposed upon 
it and may obtain information basis 
for such legislative and other actions may 
deem necessary and proper.” 

This resolution omitted all reference 
tecum clause of the subpoena and thereafter, 
lem presented was merely to secure attendance 
sponse to the subpoena. 

Pursuant to this resolution, a warrant was issued, 
Mally S. Daugherty was arrested by a Deputy Ser- 
geant-at-Arms, he procured a writ of habeas corpus 
from a District Court and, upon an order releasing 
him from custody, the proceeding was carried directly 
to the Supreme Court 

In considering the Senate to conduct 
an examination of the books and papers of a witness, 
the Supreme Court quoted the Hyatt case which arose 
out of a Senatorial investigation of John Brown’s raid 
on Harper's Ferry and was conducted for the purpose 
of ascertaining what legislation was necessary to pre- 
country. Senator Sumner of 
Massachusetts denied the Senate to con- 
duct such an inquiry. Senator Maine as- 
serted that the power existed but narrowly limited that 
his argument in the following 


necessary aS a 

as the Senate 
to the duces 
the prob- 
in re- 


power ot the 


serve the peace of the 
power of the 
Fessenden of 


power in 
words: 
“Where 


supporting 


Stop, I say, just at that 
enough to acco entice the purposes for 
which we were created; and these purposes are defined in the 
Constitution. What are they? The great purpose is legislation. 
There are some other things, but I speak of legislation as the 
principal purpose. Now, what do we propose to do here? We 
propose to legislate upon a given state of facts, perhaps, or 
under a given necessity. Well, sir, proposing to legislate, we 
want information. We have it not ourselves. It is not to be 
presumed that we know everything; and if any body does pre- 
sume it, it is a very great mistake, as we know by experience. 
We want information on certain subjects. How are we to get 
it? The Senator says, ask for it. I am ready to ask for it; 
but suppose the person whom we ask will not give it to us 
what then? Have we not power to compel him to come before 
us? Is this power, which has been exercised by Parliament, and 
by all legislative bodies down to the present day without dis 
pute—the power to inquire into subjects upon which they are 
disposed to legislate—lost to us Are we not in the possession 
of it? Are we deprived -of it simply because we hold our 
power here under a Constitution which defines what our duties 
are, and what we are called upon to do 

The Senate in that adopted the theory of 
Senator Fessenden, and it is this theory which the 
Court approved, in principle, holding that the pro- 
posed examination of Mally Daugherty was proper 

It is difficult to reconcile the facts with the rule: 
we may, however, fairly state that the facts pertained 
solely to the particular case, while the rule adopted 
alone constitutes the law of the land and the Court it 
self divorced the rule from the facts by the statement: 

“We ore not now with the right of the Senate 
to propound or the duty of the witness to answer specific ques 
tions, for as yet no questions have been propounded to him. 
He is asserting—and is standing on his assertion—that the 
Senate is without power to interrogate him, even if the ques- 
tions propounded be pertinent and otherwise legitimate—which 
for present purposes must be assumed.” : 

All that the Court finally held was that 
uuld have in order 


menate ce 
aid it in legislating; and we think 
should be 


that the presumption 


will you stop point 


where we have gone far 


case 


concerned 


“The only legitimate object the 
ing the investigation was to 


the subject-matter was such 


indulged that this was the real object. An express ay 
of the object would have been better; but in view of the | 
ticular subject-matter was not indispensable.” 


\nd again, to the same point, 


“The second resolution—the one directing that the wit 
be attached—declares that his testimony is sought with the ; 
pose of obtaining ‘information necessary 2s a basis for s 
legislative and other action as the Senate may deem 
and proper. This avowal of contemplated legislation 
accord with what we think is the right interpretation of 

earlier resolution directing the investigation. The suggest 
possibility of ‘other action’ if deemed ‘necessary or prope 
of course open to criticism in that there is no other actio 
the matter which would be within the power of the Senate 
we do not assent to the view that this indefinite and un 
suggestion invalidates the entire proceedings. The right 

in our opinion is that it takes nothing from the lawful 
avowed in the same resolution and rightly inferable from 
earlier one. It is not as if an inadmissible or unlawful ob 
were affirmatively and definitely avowed.” 

Without suggesting criticism of the ruling of 
Court, it is submitted that the rights of the citiz 
would be more adequately protected and the rights 
the Senate equally preserved if the requirement w 
exacted that every such resolution should state the ge: 
eral character of the examination, coupled with an 
legation of legislative purpose, in which event, up 


necess 


the propounding of questions, the witness might be pr 
resolution as 
first 


tected by the record itself, testing the 
pleading, and properly object to such questions, 

for the reason that it appeared upon the face of 
resolution that the proposed inquiry had no proper rel 
tion to a legislative purpose, and second, that the ques 
tion itself was not pertinent to such an inquiry. |: 
this manner, a record might be made for judicial r 
view, with a minimum infraction of the constitution 
rights of a citizen. 

Constitutional rights 
lightly because of some fancied courtesy due to th 
legislative branch of the government. That brancl 
should not be permitted to cover a mere political pur 
pose by a mere assertion of legislative intent. In the 
final analysis, the judicial branch must determine the 
constitutional rights and, with this admitted, there is 
no reason that the assertion of such rights in 
should be postponed until after the unfortunate citize: 
finds himself in jail. 

In this Daugherty case, the Court stated : 

“There is no other action (other than legislative 
which would be within the power of the Senate.” (p 
150) 

In spite of the qualifying statements contained 
that opinion, it is clear that the Senate is without juris 
diction to conduct any inquiry other than one relate: 
to legislative purpose, which should clearly afford suf 
ficient grounds for the issuance of some halting pre 
rogative writ, where the purpose is merely political. 

In considering another field of political activity 
the Supreme Court clearly stated a rule of historic 
truth in U. S. v. Midwest Oil Co., 236, U 159, 472 
as follows: 


should not be disregarde: 


court 


“Government is a political affair intended for practica 
men. Both officers, law-makers and citizens naturally adjust 
themselves to any long continued action of the Executive D« 
partment—on the presumption that unauthorized acts would not 
have been allowed to be so often repeated as to crystallize int 
a regular practice. That presumption is not reasoning in a 
circle, but the basis of a wise and quieting rule that in deter 
mining the meaning of a statute or the existence -4 a power 
weight shall be given to the usage itself—even when the validity 
of the A cgerte is the subject of investigation.” 
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that it will be practically impossible to eradi- 
it by judicial means 

The last case of importance involving this ques- 

which has been decided by the U. S. Supreme 
it is Sinclair v. U. S. 279 U. S. 263. 

The wide publicity given to this controversy by 
| interest taken in the so-called 
steals by the general public, as usual in such cases, 
inaccurate picture of what 


ress, and the dee 


eeded in giving 
Ily took place 
\s a result of the Tea Pot Dome and Oil Reserve 
lals, two perfectly legitimate judicial questions 
Ist: the validity of certain grants made by the 
ernment to private interest; 2nd: The criminal lia- 
ty of the participants. Not only were these ques- 
judicial but they were exclusively judicial, and 
per suits had been commenced to determine the 
and criminal questions long prior to the appear- 
e of Sinclair before the Senatorial Committee. The 


mittee in the early days of its activity had ascer- 
ed many facts he upon the two questions and 
ts were pending im order to secure judicial answer. 


Whether the grants or leases had been secured by 
idulent means and were void; whether the public 
ficers who granted and the private interests which 


uired were guilty of crime, could not by the wild- 
magination be connected with any legislative scheme 
ch the Senate might devise 

No legislation was required to make certain that 
bery was a crime or that a deed of property secured 
means of fraud might be set aside 

Whether bribes had been given, whether oil lands 

been fraudulently conveyed, had no proper rela- 
n to any future legislation touching upon the policy 
regulating the procedure relative to future grants 
oil lands—that question was distinct from the al- 
ved frauds and crimes then being litigated in the 
irts 

If this statement appears to be dogmatic, the rea- 

for its form is that the writer is personally unable 
establish any relationship either in theory or in fact. 

It is true that the Senate, by its resolution author- 
ng an inquiry, specifically stated that purpose was 
vislative, but this might well have been assumed with- 

any declaration, for the Senate has no jurisdiction 
conduct any other kind of an investigation. 

The fact, however, that the inquiry was legis 
tive was not sufficient to make every question which 
ght be asked of witness pertinent to that legis- 
tive purpose 

Not only must the purpose be legislative, but the 
iestions propounded must be pertinent to that pur- 
se before the Senate might predicate contempt pro- 
eedings upon a refusal to answer, or refer the matter 

the United States attorney for submission to a 
rand Jury under the rule established and enforced 
the Kilbourn case and specifically recognized in the 
hapman case 

Sinclair was asked to tell what he knew about a 
rtain contract alleged to have been made between 
mself and a previous witness, Bonfils, relative to 

lea Pot Dome, which question he refused to answer 
nder the advice of counsel. Thereupon, the necessary 
roceedings were instituted to place the contempt be- 
ore the Department of Justice under the provisions 


R. S. U. S., Section 102, Title 2, page 192, U. S. 
A. An indictme 


emurred, the demurret 


nt was secured, to which Sinclair 
was over-ruled, he was found 















guilty by a jury and finally the case reached the Su- 
preme Court upon the certificate of the Court of Ap- 
peals of the District of Columbia, and an order of the 
Supreme Court requiring the entire record to be sent 
up for review. The Court, in the opinion of Mr. Jus- 
tice Butler, recognized to the fullest extent the rule 
for the protection of witnesses as stated in the Kil- 
bourn case, but noting that one of the Resolutions 
directing the inquiry (Res. 147) required the Commit- 
tee to “ascertain what, if any, other or additional legis- 
lation may be advisable,” held that “The record does 
not sustain appellant’s contention that the investigation 
was avowedly not in aid of legislation” (p. 295). 

The stated facts nevertheless revealed that the 
Committee had declined to pass a motion directing that 
its inquiries should not relate to matters pending in 
Court ; that one of the Committee members stated that 
“There was nothing else about which to examine the 
witness” (p. 295), the statement being “Of course we 
will vote it (the motion) down if we do not ex- 
amine Mr. Sinclair about those matters there is noth- 
ing else to examine him about.” (p 290) 

If, as stated in the opinion (supra) inferentially, 
that in a criminal case, under this Section of the Stat- 
utes, the defendant can not avail himself of the defense 
that the inquiry was not of a legislative nature unless 
the record affirmatively shows that the investigation 
“was avowedly not in aid of legislation,” it would seem 
that a material restriction had been placed upon the 
fundarental rule of our criminal jurisprudence that 
no person may be convicted of crime unless every ma- 
terial element of the offense with which he is charged 
has been proven beyond reasonable doubt. The rule. 
as stated, seems to have required the defendant to 
carry the burden, the affirmative, of one of the chief 
elements of the offense, to wit, that the inquiry was in 
fact in aid of legislation. 

This situation seems to be accentuated by the later 
statement in the opinion that “appellant earnestly main- 
tains that the question was not pertinent to any inquiry 
the Committee was authorized to make. The United 
States suggests that the presumption of regularity is 
sufficient without proof. But without determining 
whether that presumption is applicable to such a mat- 
ter, it is enough to say that the stronger presumption 
of innocence attended the accused at the trial” (p. 296). 

If the want of legislative purpose must be affirma- 
tively shown by the defendant, that is affirmative proof 
of a negative, then, in the absence of such proof by 
him, the requirement that the pertinency of the ques- 
tion must be proven beyond a reasonable doubt, 
scarcely meets the requirements of the law or can 
afford a defendant either consolation or protection upon 
his trial. 

Seemingly conscious of a fallacy in the reasoning, 
at this point the Court shifts its position, and, in order 
to create another ground for Senatorial jurisdiction, 
States : 

“Congress in addition to its general legislative power over 
the public domain, had all of the powers of a proprietor: and 
was authorized to deal with it as a private individual may deal 
with lands owned by him. United States vs. Milwest Oil, 236 
U. S. 450, 474. “The Committee's authority to investigate ex- 
tended to matters affecting the interest of the United States as 
owner as well as to those having relation to the legislative 
function.” 

According to the philosophy underlying the triune 
sovereignty of our form of government, it would ap- 
pear to be certain that the exercise of this power of 
ownership is peculiarly within the executive branch of 
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the government and that the sole ground for congres- 
sional interference must be the presence of some legis- 
lative purpose related to the power. 

The foregoing cases have been selected not solely 
for the reason that they state the law as pronounced 
by the Supreme Court of the United States, but also 
for the reason that they reflect the reaction of the 
most conservative of all legislatures and of the great- 
est and most conservative of all courts to the constitu- 
tional guaranties enacted for the preservation of the 
rights of all freemen. 

These cases clearly indicate that an extra-consti- 
tutional institution is being created, openly and with 
seeming public approval, which, if permitted to develop 
and entrench itself in our government, may well destroy 
all of those liberties for the securing of which so much 
blood has been spilled in the past and for the protec- 
tion of which the American Bar has achieved that lofty 
standard which merits well of the Republic and en- 
titles every member to be considered as a Minister of 
Justice. 

The first ten amendments to the Constitution of 
the United States and the Bills of Rights to be found 
in the Constitutions of most of the States, were not 
inserted in the fundamental law for the purpose of 
protecting the citizen against the usurpations of petty 
power but against sovereignty itself. These provisions 
are not primarily to protect against a common coun- 
cil—a municipality of the second class or the arrogance 
or ignorance of a Justice of the Peace, but against 
the possible usurpations of the highest legislatures and 
the highest courts, even though they be supported and 
urged in pursuit of a known public enemy. 

It is for the protection of him who is pursued by 
“The Bar, The Pulpit and The Throne” as a social 
outcast, condemned by power or persecuted by the mob, 
that these guaranties have been enshrined in our great 
charter. 

It has become almost a habit of our several legis- 
latures to appoint investigation committees for every 
matter appealing to the majority as of political impor- 
tance, and these committees, fanned by a factional press 
acting directly upon the mob mind, latent in every com- 
munity, are but too apt to brush aside all of the pri- 
vate rights of citizenship, to delve into the most sacred 
personal records and at the conclusion of an ex parte 
investigation to blazon the result to the world. 

If these investigations are conducted for a real 
legislative purpose, then it may be that the right of 
a citizen must yield to national or state necessity, but 
the line must be strictly drawn and, at all times, be 
subject to judicial consideration and review. The mere 
declaration of legislative purpose should not be even 
of presumptive force; the fact of that purpose is one 
of the essential requirements of the power to conduct 
any examination and should be established as a fact, 
at the threshold of every judicial inquiry. 

Investigating committees have for their guidance 
no formal issues and are themselves sole arbiters of 
the pertinency and materiality of the evidence sought ; 
they have before them no plaintiffs and no defendants, 
nothing but a subject matter and witnesses, who, of 
right, are not entitled to counsel. Such an institution 
is an inquisition, both as a word and as an assembly 
of inquisition, a thing abhorrent to every disciple of 
the common law and to every student of the Amer- 
ican Constitution. 

Any inquisition, whether conducted by a legislative 
committee or executive commission, is subject to the 
closest scrutiny, the authority for its every act should 


be made affirmatively to appear and the momen 
strays from the extremely narrow lines along whic! 
action can be tolerated, it becomes a simple usurpat 

There is a marked tendency now prevailing 
depart from the old tradition that we are living w 
a government of laws and not of men. The possi! 
of such a departure lies in the great increase in 
population, the diversity of private enterprise and 
general lethargy of the ordinary men and woma 
public affairs and political enterprise. The ordi: 
citizen neither knows nor understands the forces w! 
are active in our governmental machine, the fact 
press undertakes to separate the sheep from the ¢g 
in our public life, the more rational press point: 
alleged evils or alleged malfeasances and the ordinary 
citizen is content to have any remedy applied to thos: 
whom he has been taught by his particular newspapers 
to be qualified for that purpose or, if the evil see: 
to be peculiarly great, as, for example, the Tea 
Dome Scandal, by any body of men holding posit 
of public trust. 

It must be remembered that an usurpation is 
peculiar thing ; every usurpation of power in a free stat: 
must be initiated by a group of men announcing 
good motive and generally held in public esteem 
the purpose of correcting something which the or 
nary citizen considers to be a public evil. It is 
thinkable that, in such a state, any usurpation coul 
be initiated by a group of men who did not genera 
possess public confidence, for the purpose of perp 
trating a known evil or destroying an admitted good 

The usurpation having once been tolerated, pet 
haps generally approved, a repetition occurs, almost 
as a matter of course, to meet some other real or fancic 
evil, soon the usurped method or function is recognized 
as a proper governmental agency, in time, if history 
affords a criterion, this agency falls into evil hands 
and becomes an instrument for oppression. We may 
outlaw war, we may condemn oppression, but so long 
as human nature remains as it is and power must be 
vested in human hands, we cannot wisely believe that 
either war or oppression has been eliminated from ow 
civilization. 

We are passing through a period of silent rev: 
lution. This fact is admitted in various forms by th 
courts, but to it the other branches of government a1 
the ordinary citizen, although all participants, seem t 
be naively oblivious. 

The change is evidenced, among many others, 
the increasing number of executive and legislative con 
missions, and by legislative committees, clothed wit! 
special authority, all tending to promote the claim 
inquisitorial powers in the national and state gover! 
ments, all tending to create and legalize an inquisitior 
Out of this increasing tendency we may expect to d« 
velop a permanent bureaucracy, with inquisitorial pow 
ers, before which the citizen will stand as a “suspicious 
circumstance” in society, with rights ignored and wit 
historic guaranties destroyed. 

If the people desire to supinely surrender the most 
cherished rights of their fathers, there is no powe: 
known to a representative democracy to preserve thet 
for themselves ; if, on the contrary, America is to pr« 
serve its hard won liberties, if we are to continue t 
be a government of laws and not of the whims, pas 
sions and arrogance of men, the Bar, at least, shoul 
awaken and, as the great evangelistic force in our s 
ciety, go forth to preach the gospel underlying our it 
stitutions to the ordinary citizen, without whose suj 
port no usurpation can exist. 
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THE DONOVAN REPORT ON THE BANKRUPTCY 
LAW AND ADMINISTRATION 


[he Report Shows Clearly the Principal Defects and How They Impair Efficiency of Ad- 
Recommendations for Speeding Up of Adjudication and Administrative 


Proceedings Are Sound—Remedies Proposed for “Claim Solicitor Control” 
Regarded as Ineffective—Complete Official Control Held Preferable to 


abuses which attended the 
the Bankruptcy Law in the 
of New York, a Joint Com- 


Sa result of 
administration 
Southern District 


ttee was appointed by the Association of the Bar 
the City of New York, the New York County 
vyers’ Association and the Bronx County Bar 
\ssociation to make an investigation concerning 
e matter. This Joint Committee appointed 


lonel William J. Donovan as its counsel to pros- 
ute the inquiry and a number of other lawyers 
associated with him to aid him in the work. 
fter devoting nearly a year to the investigation, 
lonel Donovan has recently published a very 


mprehensive report which embodies the results 
his inquiry and sets forth his recommendation 
the improvement and reform of the bankruptcy 
iw and its administration. The facts collected by 
Colonel Donovan and his associates are of great 
ilue and he and his collaborators deserve high 
raise for the painstaking care with which they 
th 


ive assembled e facts reported. 


I, 


Colonel Donovan's report shows that the in- 
estigation made by him and his associates had its 
rigin in the charg« “That the administration of 


he Bankruptcy Law in the Southern District of 
New York has been characterized by serious abuses 
nd malpractices.” All the specific instances of 

l-administration reported relate to acts which 
curred in the Southern District of New York. 
No specific instances of crimes or other illegal prac- 
ces are reported from other jurisdictions. No one 
in truthfully assert that the administration of the 
ankruptcy Law is entirely free from faults or 
ibuses in any jurisdiction. It is believed, however, 
hat the Bankruptcy Laws are reasonably well 
lministered in most jurisdictions and that the 
grave abuses in the way of crimes and illegal and 
inethical practices which are shown to have been 
mmon in the Southern District of New York, if 
resent at all, are very infrequent in other juris- 
lictions. It is to be regretted that the Donovan 
eport does not expressly state these general facts. 
lhe report taken as a whole, seems to carry the 
mplication that conditions everywhere are, or may 
e, as bad as they are in the Southern District of 


New York. The 


abuses reported as having existed 
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in New York City are serious evils and they should 
not be spread throughout the country by mere 
innuendo. 


Il. 


Taken as a whole, Colonel Donovan’s report 
seems to find the roots of all the abuses which 
attend bankruptcy administration in the law rather 
than in the administration of the law. Colonel 
Donovan's failure to distinguish between faults of 
the law and faults of administration may be well 
illustrated by his treatment of bankruptcy receiver- 
ships in the Southern District of New York. 
Colonel Donovan reports that in the Southern Dis- 
trict of New York “receivers were often mere fig- 
ureheads” with no experience in liquidation work. 
That they generally employed as their attorney the 
attorney for the petitioning creditors. That the 
attorney for the petitioning creditors often got into 
the case by unethical practices. That having em- 
ployed an attorney, the receiver delegated his work 
to him. That the receivers in some cases employed 
dishonest custodians who stole some of the prop- 
erty they were supposed to guard. That certain 
receivers were found delinquent in their accounts. 
In fixing the responsibility for the abuses here set 
forth it must be borne in mind that the Judges 
have unrestricted power to select the receiver. 
They have virtually unrestricted authority to ap- 
point the attorney for the receiver and to supervise 
the administration of the receiver. There can be 
little doubt that the abuses which have been a fea- 
ture of bankruptcy administration as conducted by 
receivers in the Southern District of New York are 
the results of lax and inefficient administration of 
the law and that there is little warrant for treating 
these evils as the results of the provisions of the 
law itself. The writer has followed the day-to-day 
administration of the law in a large city for more 
than thirty years and has observed that by exer- 
cising reasonable care and prudence in the selec- 
tion of receivers, the abuses which have been com- 
mon in New York have been and can be avoided. 
But Colonel Donovan’s report carries no hint of 
any official fault or shortcoming on the part of the 
officers of the Courts of Bankruptcy in New York, 
but seems to place all the blame on “the law,” 
or as he terms it, the “system.” Indeed, he appears 
expressly to absolve the Courts from all blame, say- 
ing: “The courts have had thrust upon them ad- 







































































432 


AMERICAN BAR ASSOCIATION JOURNAL 





ministrative duties which they are not equipped to 
meet nor competent to perform and which they 
should not be expected to discharge.” It is be- 
lieved that this statement is not warranted by the 
facts of past experience. A court of bankruptcy is 
a court of equity. For generations courts of equity 
have exercised the jurisdiction to appoint receiv- 
ers and trustees and to supervise their administra- 
tion. Where an honest and capable receiver is 
appointed, the duty of supervising his administra- 
tion is generally not a very onerous one. It is both 
a tradition and a fact that a good chancellor is 
exceptionally well qualified to select capable re- 
ceivers and to wisely supervise their administration, 
and it is a novel doctrine that they are not “competent” 
to do so. 


III. 


The present Bankruptcy Laws have been in 
practical operation for more than thirty 
Nearly every provision of the law has been tried 
and tested in actual practice. Bankruptcy special- 
ists are thoroughly familiar with the practical oper 
ation of the law and they know the particulars in 
which it has been found to work well and in which 
it has been found to work unsatisfactorily. All 
attempts to reform and improve the administration 
of the bankrupt law should take as a starting point 
the great body of practical knowledge and experi- 
ence that we have accumulated. Any new features 
to be introduced should at least be consistent with 
the knowledge and experience which we have ac- 
quired. The introduction of new or experimental 
features which run counter to our practical knowl- 
edge and experience should be avoided. 
IV. 

Colonel Donovan's report shows very convinc- 
ingly and conclusively that those features of the 
Bankruptcy Law which proceed upon the theory 
that creditors will cooperate in its administration 
have proved a failure in practice. Normally, the 
bankrupt estate should be liquidated and adminis- 
tered by the trustee. The trustee is the most impor- 
tant officer concerned with the administration of the 
estate. The result to creditors in dollars and cents 
depends more upon the honesty, ability and effi- 
ciency of the trustee than upon any other factor. 
The statute gives the creditors the right to appoint 
the trustee, and if anything would enlist the inter- 
est and secure the cooperation of the creditors, it 
might be supposed that the right to appoint this 
vitally important officer would do so. But thirty 
years of practical experience have shown that cred- 
itors will not cooperate, will not exercise the right 
to vote for trustee, but will almost certainly give 
their claims and proxies to the first claim solicitor 
who applies for them. Everyone knows that at 
least in the large cities where most of the impor- 
tant bankrupt estates are administered the trustees 
in bankruptcy are not appointed by the creditors 
themselves, but by collection agencies, who obtain 
the claims and proxies of the creditors. The part 
played by collection agencies in bankruptcy admin 
istration is well known to all who are familiar with 
bankruptcy practice. They generally secure the 
claims and proxies of creditors by personal solicita- 
tion. The main end in view is to obtain enough 


years. 


claims to control the choice of trustee in the 
ticular case. If one agency has not enough cla 
they trade and traffic with other agencies to f 
a “combination” having the requisite number 
amount of claims. The agency or “combinati 
securing control always votes their claims 
marily in their own interest, naming an officer 
employee of the agency as trustee. The per 
appointed trustee does not consider himself as 
ing personally, but merely as the representative 
the agency employing him and the compensat 
of the trustee ultimately goes to the agency. If 
frequently happens, the trustee ceases to be 
ployed by the agency, he loses all interest in 
trusteeship, and it requires drastic orders to | 
him to his task until it is completed. Unless 
strained from following that course by local 
the trustee always employs as his attorney 
“office attorney” of the agency. This attorney 
be a good one, but it is more likely that he i 
mediocre caliber, as the attorneys, 
speaking, are not associated with collection ag: 
cies. The mediocre character of the attorney e: 
ployed by the trustee is often a serious handicap | 
the suceess of the trustee in plenary litigati 
where he is met by the leaders of the bar, rep: 
senting opposing interests. The system outlin« 
often places the trustee in a position where he re; 
resents adverse interests. In the matter of cor 
pensation for himself and his attorney his interest 
is adverse to the interests of the creditors who ha 
entrusted their claims to the agency. The agency 
if possible, secures the claims of all scheduled cred 
itors and in this way often holds the claims a: 
proxies of relatives or other creditors of the bank 
rupt whose claims require close scrutiny. The 
agency seeks to have these claims allowed and get 
a commission upon the dividends if they are 
allowed, and the “agency trustee” is not in a proper 
position impartially to investigate and if necessary) 
challenge such claims. 


best genera 


. 

Colonel Donovan shows in his report that 
fully recognizes the evils which result from “clain 
solicitor control” of the trusteeship and he proposs 
changes in the law which he thinks will remed 
these evils. He suggests that provision be mad 
for a “Bankruptcy Commissioner” to be appointe 
by the President and to be under the jurisdiction of 
an “Executive Department of the Government 
The “Bankruptcy Commissioner” is to be charged 
with the duty of making administrative rules, exer 
cising general supervision over bankruptcy admit 
istration, investigating abuses, compiling statistica 
data and licensing individuals and corporations t 
act as trustees in bankruptcy. It is proposed that 
the Bankruptcy Commission license such number 
of trustees in each Judicial District as he deems 
necessary. It is further suggested that immedi 
ately upon the adjudication of bankruptcy, or in a 
proper case prior to adjudication, the Court ot 
jankruptcy “having regard as far as practicable t 
the wishes of the creditors,” put a licensed truste: 
in charge of the bankrupt estate and that sucl 
trustee proceed at once with the administration o! 
the estate. It is further proposed that at the first 
meeting of creditors it will be the privilege of th 
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trol or discipline an “Inspector.” 
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litors, in case a quorum of 25 per cent in num- 
of all the creditors are represented in person or 
proxy, to displace the designated trustee and to 
trustee” The 
is to be limited to creditors 
transfer 


another “licensed in his place. 
to solicit proxies 
se claims have not been acquired by 
bankruptcy and in order to render a proxy 
the name of the attorney in fact must be in 
handwriting of the creditor and no substitution 
itted. It is suggested that 
mitted to represent their 
to seek or solicit represen- 
is also proposed tiat at the 
the creditors present shall 
me or more but not exceed- 
Inspectors” to act as a Committee of In- 
Inspectors must be creditors or their 
The “Inspectors” or a majority 


roxies is to I} 
torneys should ‘ve | 
ilar clients, but not 
mn from others It 


meeting of creditors 


peli 


privileged to elect 

ive, 
ectors., 
gular employees 


them, may by their written consent permit the 
stee “to act without court authority in the vari- 
matters now requiring such authority 


VI. 

From what has been said above, it is apparent 

Colonel Donovan's plan of bankruptcy reform 

a comprehensive and complicated one. The ele- 
s of his scheme are drawn partly from English 
partly from Canadian law and partly from 
It does not seem to offer a 
ll-articulated system with logical coordination of 

iuthority. There no centralized control and re- 
onsibility anywher« Under the plan proposed, 

he control and responsibility for bankruptcy ad- 
inistration to be dispersed as between seven 
listinct “authorities” who may influence or control 
he administration in or another. As the 
iw exists today all jurisdiction and control over 
he administration of a bankrupt estate is vested, 
ibject to judicial review, in one local authority, 
imely, the “court of bankruptcy,” and it would 
inadvisable to disperse such authority 


Crit 


is 


18 


one way 


eem as 


lonel Donovan proposes. Furthermore, each of 

“new authorities” which it is proposed to erect 
ll to a certain extent revolve in its own orbit 
ree from control by other “authorities.” The 


Bankruptcy Commissioner” in Washington can 
ake “administrative rules” which will presumably 
e binding on Judges and Referees, but he cannot 
move or discipline a Judge or Referee for failing 

properly observe these rules. The “Inspectors” 
ppointed by creditors are to be given control over 
mportant features of the administration indepen- 
ently of the Judge or Referee and there is no sug- 


vestion that a Judge or Referee may remove, con- 


It is further to be 


bserved that the administration of a bankrupt 


estate is a local matter in the sense that the liqui- 


lation usually takes place in a particular locality 
nd as a general rule the administration should be 
irected by local people who understand local con- 
itions. Full authority to supervise and control all 
hases of the administration should vested in 
single local authority who should carry responsi- 
lity commensurate with his authority. The high 
haracter, ability and experience of the Federal 
udges qualify them exceptionally well ior the task 
supervision over bankruptcy 
is believed that this view would 


be 


f exercising general 
idministration. It 








find ample support in a nation-wide survey of the 
bankruptcy field. The mere fact that a Judge or 
Judges in one or two jurisdictions have been lax 
and inefficient in the exercise of their authority is 
entirely insufficient to negative the view here 
taken. In the opinion of the writer, there is not 
the slightest reason for believing that a “Bank- 
ruptcy Commissioner” in Washington will be bet- 
ter qualified than a local Federal Judge to supervise 
or control any phase of bankruptcy administration 
—or even so well qualified. It must be noticed, 
too, that if a Federal Judge fails to measure up to 
the highest standard of efficiency the resulting bad 
effect is merely local, but if the “Bankruptcy Com- 
missioner” fails, let us say, in the vital function of 
licensing competent trustees, his failure would im- 
pair efficiency everywhere. No doubt the idea of 
a “Bankruptcy Commissioner” is derived from the 
English Bankruptcy Law, which provides for an 
“Inspector General of Bankruptcy” who exercises 
certain control over the administration of the Eng- 
lish Bankruptcy Law. It is only necessary to read 
the excellent article on “Bankruptcy Administra- 
tion in England,” which is appended to Colonel 
Donovan's report, and to reflect that England is a 
compact and socially homogeneous country, to be- 
come convinced that it is inadvisable to translate 
the English “Inspector General of Bankruptcy” 
from London to Washington. 
VIL. 

The suggestion made in the Donovan Report 
that a liquidator be placed in charge of the bank- 
rupt’s assets immediately upon the adjudication of 
bankruptcy and that he proceed at once with the 
liquidation and administration of the estate is, we 
think, a good one. The specific plan proposed for 
doing this is, we believe, too complicated and on 
the whole impracticable and inadvisable. Under 
the Donovan plan only “licensed trustees” can be 
put in charge of bankrupt estates by Judges and 
Referees. Of course, it can be readily foreseen that 
collection agency will have associated with 


every 
it, or as part of its organization, one or more of 
these “licensed trustees.” In view of the general 


plan proposed it may be doubtful whether there 
will be any “licensed trustees” not in some way 
associated with collection agencies. Apparently it 
is contemplated that in placing a “licensed trustee” 
in charge the Judge or Referee should name the 
particular trustee suggested by the “principal cred- 
itors,” but just how the wishes of the “principal 
creditors” are to be made known to the Judge or 
Referee is not very clearly set forth. The matter 
is rendered more complicated by the further pro- 
vision that at the first meeting of creditors the 
“licensed trustee” first appointed may be displaced 
by the votes of the creditors, in case a quorum of 
creditors is present, and a new “licensed trustee” 
placed in charge by the creditors. In the light of 
our past experience we can forecast with reason- 
able certainty how the proposed plan would op- 
erate in practice. The creditors will not willingly 
cooperate. We need not theorize about this, for 
the creditors now have a practically unrestricted 
right to elect the trustee and they do not exercise 
it, but delegate the right to claim solicitors who 
exercise the authority so as to put themselves in 
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charge. The proposed plan will not eliminate but 
will stimulate the struggles, the trafficking and the 
trading of collection agencies to secure control of 
the administration of the estate. The proposed 
amendments as to the procurement, the form and 
the use of proxies will give the struggle a some- 
what new form. Each collection agency will have 
its associated “licensed trustee” and the struggle 
will be to get this trustee appointed initially by 
the Judge or Referee and if this effort fails the 
battle will be renewed at the first meeting of cred- 
itors where the effort of the Collection Agent will 
be to oust the rival trustee and put in his own 
trustee. Past experience teaches us that the cred- 
itors will not of their own accord feel or show any 
interest in the contests of rival collection agencies 
for control. But creditors will be importuned by 
collection agencies to come forward and aid them 
in the struggle. As it is proposed that only cred- 
itors can solicit proxies, no doubt some collection 
agents will, if possible, employ one or more cred- 
itors to do their soliciting for them. The rather 
loose provision that “attorneys shall be permitted 
to represent their regular clients but not to seek 
or solicit representation from others” will doubt- 
less lead the “office attorney” of collection agen- 
cies to claim that all members or patrons of the 
organization are his “regular clients.” Under the 
proposed plan the larger collection agencies with 
the widest affiliations will have the best chance of 
success and in the end they may secure a virtual 
monopoly of the business as is now said to be the 
case in Canada. 
VIII 

It is a further feature of Colonel Donovan’s 
plan that at the first meeting of creditors the cred- 
itors shall elect “one or more but not exceeding 
five” creditors to act as “Inspectors.” Apparently, 
it is contemplated that a majority of these Inspec- 
tors shall have plenary authority to authorize the 
trustee to do any act which the court might au- 
thorize. If this plan should be adopted, the In- 
spectors will have authority to authorize the trus- 
tee to employ attorneys, accountants and investi- 
gators, dispose of the assets, authorize litigation, 
pay dividends and fix the compensation of attor- 
neys and direct payment. The plan proposed 
seems to give the Inspectors greater authority than 
the Judge or Referee. When the Judge or Referee 
makes an order, it is subject to judicial review by 
higher authority, but so far as appears the acts of 
the trustee approved by the Inspectors are final 
and are not subject to review by anyone. In the 
light of our experience how will this plan probably 
work in practice? To begin with we may say that 
this plan is simply setting up more “machinery” 
to be worked by creditors. It is strangely incon- 
sistent with the whole tenor of Colonel Donovan's 
report that he should have introduced this idea in 
his scheme of reform, for he finds and reports that 
experience has shown that creditors will not lend 
their cooperation in the administration of the Bank- 
ruptcy Law and that all those features of the law 
which depend upon creditor cooperation have 
proved a failure in practice. There can be no doubt 
whatever that the apathy of the creditors would 
render the proposed plan entirely impracticable and 


inadvisable. But let us reject all past experi 
and assume that on the coming into force of ( 
nel Donovan’s plan a new era will begin y 
creditors will change their whole attitude tov 
bankruptcy administration and show sufficient 
terest to consent to act as “Inspectors.” Or 
assumption how would the plan probably worl 
practice? About ninety per cent of the bank: 
estates are of small value, in which the total as 
do not exceed $2,500.00. No big, able and exp: 
enced executives will give their time to the s 
vision of the administration of such estates. Ifa 
creditors could be induced to serve as Inspect 
in such cases, they will not be the 
businesses, but at the best would be credit cl 
or the proprietors of small business such as we | 
in the garment trades. In the relatively very s1 
number of cases in which the assets are |: 
Inspectors might be higher in the scale of b 
importance, but in general, few, if any, of t 
would be really big business men. What wi 
be the practical advantage of shifting the control 
bankruptcy admimistration from Federal Juds 
and Referees in Bankruptcy to a committee « 
posed of men such as we may assume would « 
sent to serve as Inspectors? We 
great merits for the Judges or Referees 
these officers are honest and reasonably inte 
and have had extensive practical experience in « 
fronting and solving the problems which attend 
administration of bankrupt estates. Some of th 
have had a lifetime of experience in such matte: 
and have given years of study and thought to t 
problems which arise in such cases. It seems 
that, in general, a Judge or Referee is far 
qualified to supervise the administration 

rupt estate than a temporary committee, 

ad hoc, and composed of business men such as woul 
be likely to consent to serve on such committec 
In support of the idea of supervision by Inspect 
appeal is made to the practice in England 
England more than eighty per cent of all bank 
ruptcy cases are administered by the Official R« 
ceiver, a permanent official. Most of the 

ing estates are administered by Chartered Account 
ants who are usually elected trustee in Englar 
These chartered accountants are professional met 
who are members of the Institute of Accountants 
an organization which exercises control and dis« 
pline over its members quite as strict as a B 
Association. The actual working of th« 

tee of Inspection provided for by the 
Bankruptcy Law is discussed in an excel 

cle appended to Colonel Donovan's Report 

there stated: “Actually they (The Committee of 
spection) have very little to do because the 

is usually thoroughly competent and their approva 
of his actions is usually formal. Indeed, great dit 
ficulty is experienced in getting such con 
to take any active interest in the 
of the estate and competent trustees bother t 
as little as possible.” It is pretty plain tl 
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“Committee of Inspection” is a “rubber stamp” 
England. In the opinion of the writer, it would 
a sad mistake to attempt to introduce the 

this country. Of course there could be no 
tion to providing for a creditors’ committee vested 
with advisory duties. Experience has shown, how 
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that creditors cannot be induced to serve on out official administration,” but even upon his own 
a committee except in rare cases where the record of the evidence he seems to have reached 
ts are very large a conclusion contrary to the weight of the evidence. 


IX xX 


In order to escape the evils which result from It is believed that the Bankruptcy Laws are 
,im solicitor control” the writer has for a num- yeasonably well administered in most jurisdictions. 
of years advocated the administration of bank- No emergency exists which requires the immediate 
estates by official trustees to be appointed by recasting of the system. But there are undoubted 
Federal Judges in each district. Under such a defects in the law which militate against efficiency 
the official trustee would be required to take and which ought to be remedied. The two princi- 
irge at once upon the adjudication of bankruptcy pal defects are: first, the long delay in liquidation 
the liquidation of the assets would be carried and distribution, resulting from the procedural pro- 
ugh as promptly as possible. The present sys- visions of the statute; and second, the inefficiency 
as it works in practice is a perversion of the and inexperience of the trustees, and the gener- 
ntended system. Instead of bankruptcy adminis- ally lowered tone of the administration, resulting 
ition being controlled by creditors, for creditors, from “claim solicitor control.” The facts set forth 
s in a measure controlled by claim solicitors in the Donovan Report clearly show the existence 
claim solicitors. Colonel Donovan, in the opin- of these defects and how they operate to impair 
of the writer, has failed to give full considera- efficiency in administration. In general, the rec- 
n to the merits of the case that can be made for ommendations of the Donovan report looking to 
official liquidator in bankruptcy and has given the “speeding up” of the adjudication and of the 
ry insufficient reasons for rejecting that plan. yarious administrative proceedings are sound and 
e appeals to the English and Canadian Acts as_ merit support. We have endeavored to show that 
upporting creditor control and says that “Our the remedies proposed for “claim solicitor control” 
sankruptey Act of 1841 under which the adminis- would not only be ineffective, but would probably 
rative officers were appointed by the Court and tend to aggravate the evils sought to be cured. 
e creditors had no voice seems to have been a Experience has demonstrated beyond doubt or cavil 
lure and was repealed in 1843.” The truth is that creditors will not co-operate in the adminis- 
hat our Bankruptcy Act of 1841 was a very crude tration of bankrupt estates. The provisions of the 
d imperfect law framed and enacted primarily act designed to secure creditor co-operation have 
the interest of debtors and was intended to grant been seized upon by self-seeking intermediaries to 
ief to the large body of debtors who were ren- exploit the estates for their own advantage and 
red insolvent by the panic of 1837. When this often to the disadvantage of the creditors. It is 
ct accomplished its intended purpose, it was re- believed that in the interest of efficiency, this sys- 
aled. It is clear that the English Bankruptcy tem should be extirpated root and branch. It is 
ystem, as it operates in practice proceeds sub- pretty certain that this result cannot be achieved 
tantially upon the plan of official control of liqui- by any compromises or half-way measures such as 
ation. More than eighty per cent of the cases are Colonel Donovan proposes, but only by a resort to 
dministered by the “Official Receiver,” a public complete official control of administration. It 
Most of the other cases are administered would be desirable to provide for participation by 
Chartered Accountants who are professional creditors in an advisory and consultative way. This 
en and they are usually elected by proxies run- would enable creditors to be heard and to offer 
ng to the Official Receiver. It is the information their advice upon any phase of the administration. 
the writer that there is considerable dissatisfac- At the same time this feature would largely elimi- 
with the operation of the Canadian Bank- nate the intrusion of claim solicitors, as they are 
iptey Act and that most of the abuses complained seldom seen or heard of in bankruptcy cases, save 
grow out of the struggles of rival organizations, in instances where they seek to make money for 
seek to control the administration of the themselves out of the estate. It is believed that if 
\s Canada is vexed with the same evil the Bankruptcy Act were so amended as to provide 
are the conditions there tend to support for the appointment of official trustees that, in gen- 
theory of official control rather than to nega- eral, the Judges would appoint able men who would 
e it. Colonel Donovan’s report contains ex- soon become highly proficient in their work and 
rpts from, or references to, many communica- would give efficient administration. It is only fair 
ns from individuals and reports of organizations to say that under present conditions some collec- 
icing unqualified support of what he calls “out- tion organizations uniformly name capable men as 
l-out official administration.” He also refers to trustees. But in many cases such organizations 
practice now prevailing in New York City of seek to confer the trusteeship upon inexperienced 
pointing one Trust Company as receiver and_ collection agency clerks, very young lawyers and 
rustee in all asset cases. This, of course, is a re- even law students. 
rt to the plan of an official liquidation. Colonel The foregoing discussion is limited to the con- 
lonovan says: “The Trust Company experiment sideration of what is deemed the more fundamental 
this District has so far been successful. Effi- and important matters dealt with in Colonel Dono- 
ent, skillful and responsible administration has van’s report. The report suggests changes in vari- 
en secured to an extent never before realized.” ous other details of practice, and many of the 
the writer's view, Colonel Donovan has pre- changes recommended are, we think, desirable, but 
nted only an insignificant part of the evidence it would unduly extend the limits of this article to 
hich might be marshalled in support of “out-and- discuss these suggestions here, 

















TENTATIVE PROGRAM OF FIFTY-THIRD ANNUAL 
MEETING 


Wednesday Morning, Aug. 20, at 10 o’clock 
Ball Room Stevens Hotel 


Addresses of Welcome. 

Annual Address by President of Association. 

Announcements. 

Report of Secretary. 

Report of Treasurer. 

Report of Executive Commitfee. 

Each State delegation will meet at the CLOSE of 
this session to nominate a member of the General 
Council, and to elect a Vice President and four mem- 
bers of the Local Council for the State. Places where 
delegations will meet will be announced before close 
of session. 


Wednesday Afternoon, Aug. 20, at 2:30 o'clock 
Ball Room Stevens Hotel 


Address by George W. Wickersham. 

Statement concerning the work of the American 
Law Institute. William Draper Lewis, Director. 

Reports oF SECTIONS 

Comparative Law Bureau, William M. Smithers, 
Philadelphia, Pa. 

Conference of Bar Association Delegates, Thomas 
C. Ridgway, Los Angeles, Calif. 

Criminal Law and Criminology, Justin Miller, Los 
Angeles, Calif. 

Judicial Section. Fredk. E. Crane, Brooklyn, N. Y. 

Legal Education and Admissions to the Bar, 
George H. Smith, Salt Lake City, Utah. 

Mineral Law. James A. Veasey, Tulsa, Okla. 

Patent, Trade-Mark and Copyright Law. Henry 
M. Huxley, Chicago, III. 

Public Utility Law. 
cago, Ill. 

Uniform 
Moines, Iowa. 


Kenneth F. Burgess, Chi- 


State Laws. Jesse A. Miller, Des 


Wednesday Evening, Aug. 20, at 8:30 o’clock 
Ball Room Stevens Hotel 


Address by Hon. N. W. Rowell, K. C., LL.D., 

Toronto, Canada. (Subject to be announced later. ) 
Election of General and Local Councils. 
President’s Reception—10 P. M. 


Thursday Morning, Aug. 21, at 10 o’clock 
Ball Room Stevens Hotel 


Reports oF COMMITTEES 


American Citizenship. F. Dumont Smith, Hutch- 
inson, Kan. 

International Law. 
ington, D. C. 

Removal of Government 
John T. Richards, Chicago, III. 

Jurisprudence and Law Reform. 
Cleveland, Ohio. 

Federal Taxation. 
City. 

Judicial Salaries. A. 


James Brown Scott, Wash- 


Liens on Real Estate. 
Paul Howland, 
Hugh Satterlee, New York 


B. Andrews, Raleigh, N. C. 


Admiralty and Maritime Law. T. Catesby Jor 
New York City. 
Commerce. Rush C. Butler, Chicago, II. 
Commercial Law and Bankruptcy. Jacob 
Lashly, St. Louis, Mo. 
Publicity. Walter H. Eckert, Chicago, III 
Memorials. William P. MacCracken, Jr., Chica 
Tl 


Thursday Afternoon, Aug. 21, at 2:30 o'clock 
Ball Room Stevens Hotel 


Address by the Attorney General or the Solicit 
General of the United States. 


RePorRTS OF COMMITTEES 
Thom 


Professional Ethics and Grievances 
Francis Howe, Chicago, III. 

Supplements to Canons of Professional Ethics 
Edward A. Armstrong, Princeton, N. J. 

Uniform Judicial Procedure. Nathan Wm. Ma 
Chesney, Chicago, III 

Aeronautical Law. Chester W. Cuthell, New Yor! 
City. 

Communications. 

Insurance Law. 
Conn. 

Legal Aid Work. 
ton, Mass. 


Louis G. Caldwell, Chicago, I! 
William Brosmith, Hartford 


Reginald Heber Smith, Bos 


Thursday Evening, Aug. 21, at 8:30 o'clock 
Civic Opera House 
Address by the Chief Justice of the United States 
Responses by representatives of the Bars of Eng 
land, France, Scotland, Irish Free State and Canada 
Reception to visitors and members 


Friday Morning, Aug. 22, at 10 o'clock 
Ball Room Stevens Hotel 


REPORTS OF COMMITTEES 


Change of Date of Presidential Inauguration. Le\ 
Cooke, Washington, D. C. 

Noteworthy Changes in Statute Law 
Chamberlain, New York City. 

Award of American Bar Association Medal 

Nomination and Election of Officers 

Miscellaneous Business. 

Adjournment sine die. 


Je seph P 


Friday Evening, Aug. 22, at 7 o'clock 


Annual Dinner of members of the Association, la 


dies and guests at the Stevens Hotel. 
Saturday, Aug. 23 


The Chicago Bar Association is arranging 
varied program of entertainment for members and 
visitors, which will include: 

1. Boat trip on Lake Michigan with luncheo: 
on board. 

2. Visit to Field 


and the Planetarium. 


Museum, Shedd Aquariun 


aT) 
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f Chicago 


Sight-seeing trip through the Union Stock 


Trip to Arlington Race Track 

5. National | baseball game. 

Further details will be contained in Final Pro- 
am and facilities for selecting entertainment pre- 
rred will be provided at Headquarters. 


Cay uc 


Tentative Programs of Section 
Meetings 


Fortieth Annual Meeting of the National Confer- 
ence of Commissioners on Uniform State Laws 
Stevens Hotel, Chicago, August 11-16, 1930 


Monday, August 11th 
9:30 A. M. 

Meeting of Executive Committee 
11:00 A. M. 


First session of Conference 

Roll call. 

Address of Welcome. 

Response to Address of Welcome. 
Address of the President. 

Reading of minutes of last meeting. 


lake front opposite Lincoln 


6 
Te 
8. 
9 
10 


11. 


Park Underwood and Underwood 


—Photo by 


Report of Treasurer. 
Report of Secretary. 
Report of Executive Committee. 
Appointment of Committee on Memorials. 
Announcement of Appointment of Committee on 
Nominations. 
Reports of Standing Committees : 

(a) Legislative. 

(b) Public Information. 

(c) Appointment of and Attendance by Com- 

missioners. 

Reports of General Committees : 

(a) Legislative Drafting. 

(b) Uniformity of Judicial Decisions. 

(c) Codperation with Other Organizations 

Interested in Uniform State Laws. 

Report of Committee on Uniform Public Utilities 
Securities Act. 
Report of Committee on Uniform Act for Safety 
Devices in Industry. 
Report of Committee on Uniform Real Property 
Act. 
Report of Committee on Uniform Act for Notices 
to Legatees (before probate). 
Report of Committee on Uniform 
Act. 


Settlement 
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2:00 P. M. 

Report of Committee on Revision of Constitution 
and By-Laws. 

Report of Committee on Uniform Veterans’ Guar- 
dianship Act on Amendments to the Act. 

Report of Committee on Uniform Cooperative 
Marketing Act. 

Report of Committee on Uniform Absent Voters’ 
Act. 

Consideration of Third Tentative 
form Acknowledgment of Instruments 


Draft of Uni- 
Act. 


Tuesday, August 12th 
10:00 A. M. 


Consideration of the Third Tentative Draft of the 
Uniform Principal and Income Act. 

Consideration of the Third Tentative Draft of the 
Uniform Child Labor Act. 

Consideration of the Third Tentative Draft of the 
Uniform Act to Compel the Attendance of Non-resi- 
dent Witnesses in Criminal Cases. 

Consideration of Amendments to the Uniform 
Motor Vehicle Act Regulating the Operation of Ve- 
hicles. 

2:00 P. M. 

Consideration of Amendments to the Uniform Ne- 

gotiable Instruments Acts. 


Wednesday, August 13th 
10:00 A. M. 
Consideration of the Fourth Tentative Draft of 
the Uniform Trust Receipts Act. 
2:00 P. M. 
Consideration of the Second Tentative Draft of 


the Uniform Collection by Banks Act. 
Report of Committee on Nominations. 


Thursday, August 14th 
10:00 A. M. 


Consideration of the Third Tentative Draft of the 
Uniform Divorce Act. 
Consideration of the Second Tentative Draft of 
the Uniform State Civil Depositions Act. 
2:00 P. M. 
Consideration of the Fourth Tentative Draft of 
the Uniform Narcotic Drug Act. 


4:00 P. M. 
Reports of Committees on Memorials. 
Friday, August 15th 
10:00 A. M. 


Consideration of Report of the Committee on the 
Uniform Fire Arms Act. 

Consideration of the Second Tentative Draft of 
the Uniform Air Licensing Act. 

Consideration of the First Tentative Draft of the 
Uniform Airports Act. 


2:00 P. M. 


Consideration of the First Tentative Draft of the 
Uniform Act Defining Doing Business by Foreign Cor- 
porations. 

Consideration of the First Tentative Draft of the 
Uniform Act Regulating Doing Business by Foreign 
Corporations. 


Saturday, August 16th 
10:00 A. M. 
Consideration of the Fifth Tentative Draft 
the Uniform Mechanics Lien Act. 
Adjournment. 


Comparative Law Bureau 


Tuesday, August 19, 1930, Stevens Hotel 
1:00 P. M. 

Meeting of Council. 
2:00 P. M. 

Meeting of Bureau. 


Conference of Bar Association Delegates 
Fifteenth Annual Meeting, Stevens Hotel 


Monday, August 18, 1930 
10:00 A. M. 

Roll Call of Delegates. 

Remarks by Chairman. 

Report of Committee on Bar 
Philip J. Wickser, Chairman. 

Discussion. 

Appointment of Nominating Committee. 

12:30 P. M. 

Informal Luncheon. 

2:00 P. M. 

Report of Committee on Abuses in Negligence 
Cases and on a Compensation Law in Such Cases 
Henry S. Drinker, Jr., Chairman. 

Discussion. 

Report of Committee on Judicial Councils and the 
Rule-Making Power of the Courts, Josiah Marvel, 
Chairman, Wilmington, Delaware. 

Report of Committee on State Bar Organization, 
Clarence N. Goodwin, Chairman, Chicago, Illinois. 

Report of Committee on Codperation Between The 
Press and the Bar, Andrew R. Sherriff, Chairman, 
Chicago, Illinois. 

Report of Committee on Ethical Standards and 
Discipline, Charles A. Boston, Chairman, New York 
City, New York. 

Report of Committee on Judicial Selection, Austin 
V. Cannon, Chairman, Cleveland, Ohio. 

Report of Nominating Committee. 

Election of Officers. 

7:00 P. M. 

Annual Dinner of Delegates, Ladies and Guests, in 

Codperation with American Judicature Society. 


Reorganization 


Section of Criminal Law and Criminology 


Tuesday, August 19, Stevens Hotel 
2:00 P. M. 

Report of Secretary. 

Report of Chairman. 

Report of Committee on Psychiatric Jurisprudence, 
Rollin M. Perkins, Chairman. 

Report of Medico-Legal Committee, Albert J 
Harno, Chairman. 

Report of Committee on Lawless Enforcement of 
Law, E. W. Camp, Chairman. 

Report by James J. Robinson, Professor of Law, 
University of Indiana, on “Recent Legislation Con 
cerning Crime.” 
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1 


Address by Calvin Goddard, Director, Scientific Address by Abraham F. Myers, former member 
inal Detection Laboratory, affiliated with North- Federal Trade Commission, “Kelation of Federal 
tern University, “The Employment of Scientific Anti-Trust Laws to Problems of Mineral Conserva- 
ratory Methods in the Detection of Crime.” tion.” 

Report on Organization of Committee on Prisons, _ Address by Edward L. Greever, Tazewell, Vir- 
W. W. Grant, Ir.. ¢ irman, Governor’s Commit- ginia, “Economic Predicament of the American Bi- 

Investigate Colorado Prison Mutiny. tuminous Coal Industry.” 

Report of Nominating Committee. 

Election of Officers. 

2:00 P. M. 

\ddress by John Landesco, Research Director of Report of Committee on Conservation of Mineral 
rican Institute of Criminal Law and Criminology, Resources. 
¢ Life and Organized Crime in Chicago.” 


\ppointment of Nominating Committee. 


)P, M. 


\ddress by Winfred Overholser, M. D., Assist- Section of Patent, Trade-Mark and Copyright Law 


Commissioner of the Department of san Monday and Tuesday, August 18 and 19, 
ts, la Stevens Hotel 


ises, Commonwealth of Massachuset 
ediate Practical ntribution Can Psychiatry 


" Sessions will be held at 10:00 A. M. and 2:00 
P. M., each day and reports of the Sections Com- 
mittees will be presented and considered. 

At 7:00 P. M., Tuesday, August 19th, there will 
be a dinner for members, ladies and guests. Place to 

Judicial Section be announced. 


Tuesday, August 19, Stevens Hotel 
10:00 A. M. Section of Public Utility Law 
Address of Welcor yy Hon. Frederic R. De Monday, August 18, Stevens Hotel 


ng, Justice of th ipren ourt of Illinois. 2:00 P. M. 
Response | rman, I n | rederick E. 
ne, Court of Appx Sti of New York. 
\ddress by H in “val U.S. Circuit 
t of Appeals, ( vo, I (Subject to be an- 


é riminal | \dministration 
Report of Nominating Committee 
Election of Officers 


Address by Chairman: “Recent Efforts to Immu- 
yize Commission Orders Against Judicial Review.” 
Kenneth F. Burgess, Chicago, Illinois. 

Address: “Relation of Depreciation or Retirement 
Reserve to Value.” Lovick P. Miles, Memphis, Ten- 
Appointment of Nominating Committee. nessee. 

Discussion by William L. Ransom, New York, 
Judicial Councils and Leslie Craven, Valuation Counsel, Western 
fos Railways, Chicago, Illinois, and Carl D. Jackson, 
2:30 P. M. General Counsel, National Electric Light Associa- 
Paper on “ its of the Work of Judicial tion and American Gas Association, New York, 
uncils :” N. Y. 
Hon. James W. McClendon, Judicial Council Tuesday, August 19, Stevens Hotel 
Texas; Hor Ruppenthal, Judicial Coun- 10:00 A. M. 
Face a Address (Subject to be announced). 
iopiten eS ae Iudicial Section _ Col. William J. Donovan, Counsel of New York 
ai ss State Commission on the Revision of the Public Service 
7:00 P. M Commission Law, New York, New York. 

Address: “Changing Factors of Reasonable 
Rates.” Professor Clarence M. Updegraff, Law 
, ae School, University of Iowa, Iowa City, lowa. 
Section of Legal Education and Admissions to the Address. “Do the Valuation Rulings of the 

Bar U. S. Supreme Court Involve an Unworkable or 

Tuesday, August 19, Stevens Hotel Cumbersome Plan?” by Hon. William A. Prender- 

):00 A. M. gast, former Chairman New York Public Service 
Commission, New York, New York. 


ince d la 


Joint Session With National Conference of 


Annual Dinner for Members, Ladies and Guests. 


Meeting of Cour 


omP Mu 7:30 P. M. 


Annual Dinner of Members and Guests. 


General Subject Bar Examinations. 


“Bar Examinatio1 ’ Philip J. Wickser, Sec- 
ry, New York Boat ; a Examiners; “Bar 
amination Statistics,” Jol *. Biby, former Tuesday, August 19 

urman, California Boat Bar Examiners. “The 10:00 A. M. At the Stevens Hotel 
ture of Bar Exami: ions, james Gratton Rog- 
Dean, Universit f ado Law School. 


Meetings of Standing Committees 


Committee on Professional Ethics and Griev- 
ances, Thomas Francis Howe, Chairman. 
, F 4:00 P. M. At the Law School Building, North- 
Mineral Law Section western University, 357 E. Chicago Avenue 
Tuesday, August 19, Stevens Hotel Committee on Communications, Louis G. Cald- 
10:00 A. M. well, Chairman. 
Report of Secretary (Continued on page 461) 
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WHY WAIT ON LEGISLATURES? 

The Code of Criminal Procedure finally 
approved at the May meeting of the Ameri- 
can Law Institute at Washington again 
brings up a question of vital importance involv» 
ing the dignity and efficiency of the courts as 
a coequal branch under our system of govern- 
ment. 

In most of the discussions of the Code 
the point is emphasized that it is not pre- 
sented for adoption as a whole, but with the 
object of giving the “legislatures” the op- 
portunity of selecting such portions as they 
think should be embodied in the statutes of 
their respective states. This attitude ob- 
viously overlooks the fact that a very large 
portion of this model code of procedure can 
and should be adopted by the courts in the 
exercise of their neglected power of making 
rules for the transaction of the special busi- 
ness exclusively and constitutionally dele- 
gated to them. 

The Code thus affords a good oppor- 
tunity for the courts which _ entertain 
this view of their powers and _ functiotis 
to exercise those powers. If such action 
were challenged in a particular state, a test 
case would result in which the whole issue 
could be fought out. It is high time that 
something of the sort were done. The legis- 
lative assumption of power to dictate to these 
courts how they shall conduct their ordi- 
nary business has been too long unchal- 
lenged. If subjected to an actual test, in 
our opinion it would be found to have no 
better constitutional basis than would a sim- 





ilar attempt on the part of the courts to p: 
scribe rules for legislative procedure. 

To take what many may regard as 
extreme instance, why should not the court 
in view of the recent decision of the U. S 
Supreme Court in Patton et al, vs. Th 
United States as to the meaning of “trial b 
jury,” proceed to permit such waivers wit 
out waiting for legislative sanction? It 
construed as a privilege and not a necessa1 
part of the machinery of justice by the high 
est court in the land—and this without th 
assistance of any legislative declaration 
the subject. In the absence of an express 
declaration to the contrary in the state cor 
stitution, the courts of a state would ce 
tainly seem justified in following this vie\ 
of the matter. 

Again, the chapters relating to the trial 
jury, dismissal of prosecution, continuance, 
conduct of trial, motion for new trial—to 
mention only some of them—are full of de 
tails which solely concern the conduct of the 
business of the courts and which, on what 
we conceive to be a sound view of the sub 
ject, they are constitutionally competent t: 
adopt or reject on their own authority. It 
is to be hoped that some of them, at least, 
will give due consideration to the matte: 
and not let real and needed improvements in 
the administration of criminal justice wait 
on the slow and hazardous processes of leg 
islative barter and exchange. 

The decision of the United States Su 
preme Court above referred to shows how 
quickly an unfounded popular assumption 
can be disposed of when it is subjected to a 
real test. The assumption of legislative 
power to prescribe the procedure of courts 
is itself a mere popular assumption, rein 
forced during the period of “legislative heg 
emony” in this country, but without real 
constitutional foundation. It can be dis 
posed of as effectively as the mistaken idea 
of “trial by jury,” if the real issue is proper] 
presented and argued before a competent 
court. 

What has been said above is with ret 
erence to those benighted jurisdictions in 
which legislative invasion of the judicial 
province is still being tolerated. But it ap 
plies with even greater force to those juris 
dictions where judicial autonomy has been 
achieved. Where the rule-making power is 
exercised by the Supreme Court, and wher« 
Judicial Councils are charged with the duty 
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considering and making recommendations 
ncerning procedure, the Model Code of 

(Criminal Procedure ought to be a source of 
mediate helpfulness. 


THE MEETING AT CHICAGO 
Che coming annual meeting of the As- 
iation, to be held in Chicago August 20- 
promises to be of unusual interest. The 
sit of representatives of the British, Scot- 
tish, Irish and French Bars will be of course 
| unique feature. Members of the Associa- 
tion have long waited for an opportunity to 
show their appreciation of the delightful re- 
eption accorded them on their trip abroad 
in 1924, and the meeting in Chicago will fur- 
sh a fitting occasion for it. Chief Justice 
llughes of the United States Supreme Court 
will deliver an address on Thursday night in 
the Civic Opera House and there will be re- 
sponses by representatives of the foreign 
bars. The evening should be memorable in 

the history of the Association. 

The final program will not be printed 
until our next issue, but a glance at the ten- 
tative program published in this number will 
leave no doubt as to the distinction of the 
speakers, the significance of the matters to 
be discussed in the various sections, and the 
excellence of the arrangements being made 

the Chicago Committee. The Presiden- 
tial address, by Hon. Henry Upson Sims, 
vill be the outstanding feature of the open- 
ing session on Wednesday. Addresses by 
lon. George W. Wickersham and Hon. N. 
\V. Rowell, K.C., LL.D., a distinguished 
representative of the Canadian Bar, will fol- 
ww in the afternoon and evening of the 
same day, respectively. The speaker for 
lhursday afternoon has not been definitely 
innounced, but he will be either the Attor- 
ney General or Solicitor General of the 
nited States. The programs of the sec- 
tions as printed in this issue present an in- 
teresting list of important subjects to be 
iscussed by those whose opinions are cer- 
tain to be worth while. 

Few cities can promise a greater variety 
t attractions by sea or land than Chicago, 
nd the local committee of arrangements is 
repared to see that the visiting members 
ick nothing in the way of recreation and en- 
tertainment. The statement in this issue by 
Mr. Amos C. Miller, chairman of this com- 
littee, will give members an idea of the 
liversions that will be offered. 


ON TAKING TIME 


At the recent meeting of the American 
Law Institute one sentence was spoken that 
sums up a prime requisite of the success of 
such an undertaking as that in which the In- 
stitute is engaged. It came from Director 
Lewis, in connection with his remarks on the 
difficulties of restating the subject of Con- 
flict of Laws and the time needed to over- 
come them. It was: “We are prepared to 
take the time.” 

Such an attitude is not to be taken for 
granted on the part of those engaged even in 
important public undertakings. In_ fact, 
some may regard it as an attempted revival 
of a lost art. In these hurrying and bustling 
days the natural tendency is to produce re- 
sults quickly, even though much is sure to 
be lost by reason of haste. Where the gen- 
eral public feels a particular interest, the 
popular demand for the finished product ex- 
ercises its baneful influence on those who are 
too susceptible to it. The result is that much 
of the public and semi-public performance 
of today falls even considerably below the 
“second best” which John Morley said was 
about all that could be expected in the polit- 
ical field. 

The public is, therefore, particularly for- 
tunate when a body of men undertake a pub- 
lic service of the first importance with a fixed 
resolution to take the time to do it well. In 
no other way, of course, could the work of 
the Institute be done so as to justify the 
boldness and genuine worth of the plan. And 
the quality of the work produced to date 
bears witness to the fact that the rule to take 
all the time necessary to get the best result 
humanly possible is being followed not only 
in the Restatement of Conflict of Laws, but 
in that of all the other subjects now being 
restated. 

But taking time enough to do the work 
well does not mean that any unnecessary 
time is to be taken in doing the work. In 
point of fact, all indications point to strenu- 
ous efforts to make the best possible use of 
the resources both of time and money of the 
Institute. The volume of restatement in 
tentative and final form already produced 
shows the success that has attended this 
effort. And the complete Model Code of 
Criminal Procedure is quite tangible evi- 
dence of what can be done, and well done, 
in a reasonably short period of time. 


Se ean 














REVIEW OF RECENT SUPREME COURT DECISION 





Definition of “Manufacture” as Used in National Prohibition Act—Issuance of Certifi 
on Forged Deed Under Illinois Torrens Act and Rights of Bona Fide Purchaser 
Property—Supreme Court Without Jurisdiction to Review Orders of Federal 
Radio Commission—lInsufficient Declaration of Public Purpose in Condemna 
tion of Private Property Under Ohio Statute—Franchise Tax Held Not 
Burden on Interstate Commerce—Rights of Innocent Lienor in 
Property Seized Under National Prohibition Act — Duty of 
Street Railways to Operate on Contract Five Cent Fare 





By EpGar Bronson TOLMAN* 


National Prohibition Act—Forfeiture of Property But the word may be used in a looser way to express t 
Designed for Unlawful Manufacture of Liquor whole process by which an article is made ready f 
248 “ at ” on the open market. \s the purpose of the Pr 
—Definition of “Manufacture. Act was to “suppress the entire trafic” condemned 
The purpose of the Eighteenth Amendment was to Act, . . it should be liberally construed t the e! 
suppress the entire traffic in intoxicating liquors, and the ~ pes ctemponed ed cig s re 
provisions of the National Prohibition Act will be liberally under the afflatus of the Eighteenth Amendment "We 
construed to effect that purpose. Containers, bottles, corks of opinion that the word was used in this looser way 
and apparatus intended to be used in preparing such liquor that if the empty containers and the other objects s« 
for sale are, therefore, to be regarded as designed for the were offered for sale in such a mode as purposely a> ats 
Pe purchasers who wanted them for the unlawful manuf 
“manufacture” thereof and, if intended to be so used, are ture, as we interpret the word, they were designed for t 
subject to forfeiture. manufacture and could be seized. 

Danovitz v. United States, Adv. Op. 493; Sup. The case was argued by Mr. Ward Bonsall for 
Ct. Rep., Vol. 50, p. 344. petitioner and by Assistant Attorney General Chat 

This was a libel for the forfeiture of containers, B. Sisson for the government. 
bottles, corks and apparatus alleged to be designed for — - 
the manufacture of liquors intended to be unlawfully Real Estate—Transfer of Titles Registered Under 
used in violation of the National Prohibition Acct. Torrens Act—Issuance of Certificate of 

The District Court found on the trial that the Forged Deeds 
allegations of fact in the libel were sustained, and 
the property therefore subject to seizure and for- 
feiture, under Section 25 of Title Il of said Act. 

The case turned upon the finding of the court of 
an intention to use the containers in the unlawful traffic 
against which the Act was directed. That is to say, 
the containers were sold or offered for sale to be used 
in making possible the unlawful sale of liquor. 

In the public press the case has been widely mis- 
interpreted as a declaration against the right of one 
to buy containers for “home brew” made by him for 
his personal use. 

A careful examination of the decision itself and 
of the facts alleged in the libel and found by the lower 
court, shows that the decision has no application to 
any case which does not involve unlawful traffic in 
liquor. P Eliason v. Wilborn, Adv. Op. 549; Sup. Ct. R 

In the brief opinion written by Mr Justict Vol. 50, p. 382 
Ho_LMEs, it was said The question considered in this opinion w 


hh 
} 


The holder of a certificate of title under the Torrens 
Act of Illinois entrusted the certificate to another, who 
presented to the Registrar the certificate and a forged deed 
to himself and thereby obtained a new certificate of title 
which he in turn sold to a bona fide purchaser for value 
As between the original holder and the bona fide purchaser 
the latter has good title, though notified of the forgery be 
fore the issuance of a new certificate to him, but after he 
had bought the title. The Act as so construed is not re- 
pugnant to the Fourteenth Amendment, though the original 
title-holder is thereby divested of title, because by bringing 
the title under the Act he becomes subject also to the 
restrictions imposed by it, and because he took the risk of 
entrusting to the wrongdoer the certificate of title without 
which the wrongful transfer could not have been effected 


The argument for the petitioner, so far as it does not go whether the Torrens Act of Illinois as construed 
beyond the limits s-t in granting the writ of certiorari, is the Supreme Court of that State deprived the appe 
that empty containers, bottles and the other apparatus de lants of their property without due process of law | 
scribed, cannot be used in or designed for the manufac : : 
ture of liquor, because the manufacture is completed be 
fore that apparatus comes into play Chere is a further 
argument that the containers were not designed in fact for notice to them 
the manufacture of liquor even if they could be, but the The appellants held a certificate of title under 
objection to this is that if the terms in which the writ was 
granted do not exclude it, the case having been tried with- 
out written waiver of jury, the sufficiency and effect of ° . ‘ 
evidence are not open. with a forged conveyance to himself anc 

The argument for the petitioner cannot be helped by tained a certificate of title in him. Napletone thx 
amplification. It is obviously correct if the word “manu 
facture” be taken in the strictest and most exact sense. 


making conclusive against them a certificate of tit 
issued by the Registrar upon a forged deed with 


act and entrusted it to one Napletone. It was alleg 
that Napletone presented to the Registrar the certificat 
: | 


thereby 


conveyed to the appellees, Wilborns, whose good fait 
was not questioned \fter they had bought but 
Assisted by Mr. JAMes L. Homir fore a certificate was issued to them they had not 


$42 
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and the latter notified the 
gistrar of the forgery and demanded a cancellation 
the deeds and certificates to Napletone and the Wil- 
ns and the issuance of a certificate to themselves. 
m the Kegistrar’s refusal so to do the appellants 
ught a petition to compel compliance with their 
The Illinois courts ruled against them, and 
Supreme Court on the ground 
the decree of the state 
Mr. JUSTICE 


the appellants’ clair 


ands 
appealed to the 
ve stated. In that Court 
irts was affirmed in an opinion by 

MES. 
rhe statute ins provisions for the transfer 
titles under the act to the effect that the owner may 
‘ea conveyance of the property to transferees, and 
upon filing the same in the Registrar’s office and 
rrendering the duplicate certificate and upon its be- 
¢ made to appear to the Registrar that the transferee 
a title or interest to be transferred, the Registrar 
a new certificate of title 


conta 


make out and register 
1a duplicate. The surrendered duplicate is then re- 
ired to be marked “cancelled.” The statute 


> 


Section 42 that: 


also 
ides in 


“Except in case of fraud, and except as herein other- 
vise provided, 1 pet taking a transfer of registered 
und, or any estate therein, or of any charge 
yon the same, from the registered owner shall be held 
inquire into the mstances under which or the con- 
sideration for which wner or any previous registered 
wner was registered, or be affected with notice, actual 
constructive, of nregistered trust, lien, claim, de- 
and or interest; and the knowledge that an unregistered 

trust, lien, claim, de nd or interest is in existence shall 
t of itself be imputed as fraud.” 


interest 


As to the appellants’ contention that the statute 
perated to deprive of their property without due 
rocess of law, the Court said: 
The appellants sec to claim a constitutional right to 
buy land that has been brought under the Torrens Act 
free from the restrictions that that Act imposes. But they 
have no right nd to buy it unless the present 
wner assents, and if in this case, the owner from whom 

e appellants bought, offered and sold nothing except a 

rrens title we d preceive how they can complain 
that that is all that they got. Even if the restrictions 
vere of a kind that was opén to constitutional objection 
he appellants bought wing them and got what they 
paid for, and knew that they were liable to lose their title 

thout having parted th it and without being heard. 
Even if they had beer iginal holders under the Torrens 
\ct and had attempted to save their supposed rights by 
protest the answer would be that they were under no com- 
pulsion when they came into the system, that an elaborate 
plan was offered of wl the provisions objected to were 
in important part, ar hat they could take it as it was or 
let it alone. There are plenty of cases in which a man may 
lose his title wher loes not mean to. If he entrusts a 
heck indorsed in blank to a servant or friend he takes his 
hance. So when he usts goods to a bailee under some 
known. So, more analogous to 
ay be deprived of a title by one 
owner who has conveyed his 
wded executes a second deed 
later deed 
constitu- 


factors’ acts that are 
the present case, a 1 
who has none; as when an 
roperty by a deed not yet re 

another persor takes and records the 
without the notice of t former. There are few 

nal rights that may not be waived 

But there is a narrower ground on which the appellants 
must be denied their The statute requires the 
production of the outstanding certificate, as a condition to 
the issue of a new The appellants saw fit to entrust 
t to Napletone and they took the risk. They say that 
according to the construction of the act adopted the Regis- 
trar’s certificate would have had the same effect even if 
the old certificate had not been produced. But that, if cor- 
rect, is no answer Presumably the Registrar will do his 
I require the old certificate to 


lemand 


luty, and if he does he will 
be handed in. It does not justify the omission of a pre- 
caution that probably would be sufficient, to point out that a 
dishonest official could get around it. There is not the 
slightest reason to suppose that Napletone would have got 
a certificate on whi Wilborns could rely without the 


delivery of the old one by the appellants. As between two 
innocent persons one of whom must suffer the consequence 
of a breach of trust the one who made it possible by his 
act of confidence must bear the loss. 
The case was argued by Mr. Matthias Concannon 
for the appellants, and by Mr. Floyd E. Thompson for 


the appellees. 


Federal Radio Commission—Supreme Court Lacks 
Jurisdiction to Review Orders of Commission 

A decision of the Court of Appeals of the District of 
Columbia directing the Radio Commission to grant a license 
to operate a broadcasting station, in pursuance of jurisdic- 
tion conferred upon the court for that purpose, is not a 
judicial but is an administrative decision merely superior to 
and revisory of the Commission’s decision and is therefore 
not reviewable by the Supreme Court. 

Federal Radio Commission v. General Electric 
Co. et al.; Adv. Op. 514; Sup. Ct. Rep., Vol 50, p. 
389. 

The Court here dismissed a writ of certiorari to 
review a decision of the Court of Appeals of the Dis- 
trict of Columbia ordering the issuance of a license to 
operate a radio broadcasting station. The respondent 
held a license issued in November, 1927, and sought to 
have the same extended by the Federal Radio Commis- 
sion. The Commission granted an extension on less 
advantageous terms which the respondent elected to 
treat as a refusal of its application. It then appealed to 
the Court of Appeals of the District of Columbia. That 
Court was of the opinion that the license should be re- 
newed without change in its terms and remanded the 
case to the Commission to carry its decision into effect, 
awarding costs against the Commission. The Commis- 
sion then obtained a writ of certiorari. 

The Court, in an opinion by Mr. Justice VAN 
DEVANTER, dismissed the writ on the ground that the 
decision in question was not judicial in character, and 
therefore beyond its jurisdiction to review. In reach- 
ing this conclusion Mr. Justice Van Devanter reviewed 
the statutory provisions relating to the issuance of 
licenses and to appeals from the Radio Commission's 
orders. He pointed out, among others, a provision to the 
effect that the Court of Appeals is authorized to take 
evidence in addition to that in the record transmitted 
from the Commission and that it “shall hear, review 
and determine the appeal upon said record and evi- 
dence, and may alter or revise the decision appealed 
from and enter such judgment as to it may seem just.” 

As to the character of the power of review vested in 
the court, the Supreme Court said: 

We think it plain from this resumé of the pertinent 
parts of the act that the powers confided to the commission 
respecting the granting and renewal of station licenses are 
purely administrative and that the provision fc appeals to 
the Court of Appeals does no more than make that court 
a superior and revising agency in the same field. The 
court’s province under that provision is essentially the same 
as its province under the legislation which up to a recent 
date permitted appeals to it from administrative decisions 
of the Commissioner of Patents. Indeed, the provision in 
the act of 1927 is patterned largely after that legislation. 
And while a few differences are found, there is none that 
is material here. 

Reference was then made to Butterworth v. Hoe, 

112 U. S. 50, Postum Cereal Company v. California 
Fig Nut Company, 272 U. S. 693, and Keller v. Po- 
tomac Electric Power Co., 261 U. S. 428, in support 
of the proposition that decisions which are merely 
administrative or legislative and advisory are not ju- 
dicial in the constitutional sense. 

In the cases just cited, as also in others, it is recog- 
nized that the courts of the District of Columbia are not 
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Constitution but 
Congress may 
and proceedings 


created under the judiciary article of the 
are legislative courts, and therefore that 
invest them with jurisdiction of appeals 
such as have been just described. 

But this Court cannot be invested with jurisdiction of 
that character, whether for purposes of review or other- 
wise. It was brought into being by the judiciary article 
of the Constitution, is invested with judicial power only 
and can have no jurisdiction other than of cases and con- 
troversies falling within the classes enumerated in that 
article. It cannot give decisions which are merely ad- 
visory ; nor can it exercise or participate in the exercise of 
functions which are essentially legislative or administra 
ae 
And what is said in some of the already cited 
respecting the nature and purpose of suits to enforce or set 
aside orders of the Interstate Commerce Commission, as 
also orders of the Federal Trade Commission, makes it 
apparent that the jurisdiction exercised in those suits is 
not administrative, but strictly judicial, and therefore quite 
unlike the jurisdiction exercised on appeals from the Radio 
Commission. 

Of course the action of the Court of 
ing the costs against the commission 
nature of the proceeding 

Our conclusion is that the proceeding in 
was not a case or controversy in the 
article, but was an administrative proceeding, 
that the decision therein is not reviewable by 


Mr. Bethuel M 


by special leave of court, for 


cases 


Appeals in assess 
did not alter the 


that court 
sense of the judiciary 
and therefore 
this Court 


Webster, 
peti- 


The case was argued by 
Jr., pro hac vice, 


tioner. 


Eminent Domain—Excess Condemnation—Suff- 
ciency of Statement of Purpose of Taking 


Where the resolution of a city council authorizing the 
condemnation of land states mere'y that it is “in further- 
ance” of the widening of a street in excess of that to be 
used for the street and is “in furtherance of the public use” 
and “for the more complete enjoyment and preservation of 
the benefits to accrue from said public use,” and thereby 
failed to state definitely the public purpose for which prop- 
erty was taken, as required by state law, the Supreme Court 
will not determine the constitutionality of provision of local 
law purporting to authorize such excess taking. 
Vester, Adv. ¢ )p. 501: 


City of Cincinnati v. Sup. 


Rep., Vol. 50, p. 360. 


This opinion disposed of three suits for injunctions 


to enjoin the appropriation by the City of the re- 
spondents’ land in Cincinnati. The grounds relied upon 
by the landowners were that the taking was not in 
accordance with the constitution and statutes of Ohio 
and would constitute a taking in violation of the Four 
teenth Amendment. The District Court granted de 
crees of permanent injunction which the Circuit Court 
of Appeals affirmed. On certiorari the decrees were 
affirmed by the Supreme Court in an opinion by the 
CHIEF JUSTICE. 

The immediate purpose for the condemnation pro 
ceedings was the widening of Fifth Street, a principal 
thoroughfare, for which a strip 25 feet wide was to 
be taken on the south side of that street. No ques- 
tion was raised as to this. The controversy concerns 
“excess condemnation,” or the more than 
is to be occupied by the improvement directly con- 
templated. The suits under embraced three 
properties: the Vester property on Broadway, an in 
tersecting street, not abutting on Fifth Street and not 
covered by the 25 foot strip; the Richards property 
extending from Fifth Street through to Buchanan 
Street, which .is parallel to Fifth Street; and the Rea 
kirt property on the corner of Fifth Street and Syea- 
more Street (intersecting The whole Vester prop- 
erty condemnation, a strip 7 


taking of 


review 


of 75 feet deep of the 


Richards property, and certain parcels of the Re: 
property were all sought to be appropriated for ey 
condemnation. 

The Ohio Constitution provides as follows 

“A municipality appropriating or otherwise acquir 

property for public use may in furtherance of such pub 
us¢ appropriate or acquire an excess over that actually 
be occupied by the improvement, and may sell such exc: 
with such restrictions as shall be appropriate to preser 
the improvement made. Bonds may be issued to sup; 
the funds in whole or in part to pay for the excess propert 
SO appropriated or otherwise acquired, but said bonds s} 
be a lien only against the property so acquired for 
improvement and excess, and they shall not be a liabil 
of the municipality nor be included in any limitation 
the bonded indebtedness of such municipality prescribed 
law.” 

The Ohio Code requires that when property 
be appropriated a resolution sha ll _be passed “defi 
the purpose of the appropriation,” and the interest 
be appropriated 

Che resolution adopted here stated the purpos 
most general terms—‘in furtherance of wide 
of Fifth Street” and “necessary for the complet: 
joyment and preservation of said public use.” 


nicl 
Sal ll 


In what way the excess condemnation of these pr 


erties was in furtherance of the widening of the street 
and why it was necessary for the complete enjoyment 
preservation of the public use of the widened street are 
stated and are thus left to surmise. 

The bills of complaint alleged that the excess « 
demnation was a mere speculation upon an anticipat 
increase in the value of the properties adjacent to t 
improvement and that their properties were taken 
be resold at a profit to private individuals, and 
no public purpose. The City denied this, and alleg: 
that the excess condemnation would enable it to fu 
ther the development of the south side of Fifth Str 
by using or disposing of the excess in tracts “of su 
size and with such restrictions as will inure to 
public advantage,” and that the increase in value 
the property would pay in part the heavy expens« 
the improvement. 

The City argued that the excess condemnati 
generally is for three purposes: (1) the 
of remnant lots, (2) pre servation and amplification 
the improvement, and (3) recoupment of expense fri 
increased value. The district court and circuit court 
appeals concluded that the theories of remnants an 
preservation of the improvement did not apply het 
and that the purpose was recoupment by 
the excess. This they concluded was not for a publ 
purpose. In the Supreme Court the City challeng: 
this assumption and argued that although condemnati: 
for recoupment of expense would be for a public pur 
pose, the here could not be so 
limited 

The City’s contention 
follows: 


avoid: ul 


sole sale 


purposes narrow 


was rejected for reaso1 
stated as 
We are 

in these 
and ordinance of the 


thus asked to sustain the 
upon the bare statements of the resolutior 
City Council, by considering hyp 
thetically every possible, but undefined, use to which the 
City may put these properties, and by determining that 
such use will not be repugnant to the rights secured to th 
property owners by the Fourteenth Amendment. We ar: 
thus either to assume that whatever the City, entirely m 
controlled by any specific statement of its purpose, may 
decide to do with the properties appropriated, will be valid 
under both the state and Federal constitutions, t 
up some hypothesis as to use and decide for or 
taking accordingly, although the assumption may be foun 
to be foreign to the actual purpose of the appropriation a 
ultimately disclosed and the appropriation may thus be 
sustained or defeated through a misconception of fact 

It is well established that in considering the application 


excess ap] priatiot 


cases 


to sé 


against the 
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the Fourteenth Amendment to cases of expropriation of 
ate property, the question what is a public use is a 
ial one. In deciding such a question, the Court has 
ropriate regard to the diversity of local conditions and 
siders with great respect legislative declarations and 
particular the judgments of state courts as to the uses 
sidered to be publi the light of local exigencies. 
the question remains a judicial one which this Court 
st decide in performing its duty of enforcing the pro- 
ns of the Federal Constitution. In the present instance, 
have no legislative declaration, apart from the state- 
t of the City Council, and no judgment of the state 
rt as to the particular matter before us. Under the 
ision of the constitution of Ohio for excess condemna- 
when a city acquires property for public use, it would 
1 to be clear that a mere statement by the council that 
excess condemnation is in furtherance of such use 
iid not be conclusive. Otherwise, the taking of any 
in excess of condemnation, although in reality wholly 
elated to the immediate improvement, would be sus- 
ed on a bare recital. This would be to treat the 
stitutional provision as giving such a sweeping authority 
unicipalities as to make nugatory the express condition 
which the authority is granted. 
lo the end that the taking shall be shown to be within 
iuthority, the municipality is called upon to specify 
itely the purpose of the appropriation. This is the 
import of the provision of the Ohio statute . that 
City Council, when it is deemed necessary to appro- 
ate property, shall pass a resolution “defining the pur- 
se of the appropriatior It can not be said that this 
vislative requirement relates only to the principal appro- 
ition and not to the excess appropriation. It must be 
ied to apply, according to its express terms, to every 
propriation of private property by a municipality. The 
portance of the definition of purpose would be even 
eater in the case of taking property not directly to be 
upied by a proposed public improvement than in the 
e of the latter which might more clearly speak for itself. 
The general declaration of the resolution of the City 
incil, and of the ordinance if that may be read with 
the resolution, for the excess condemnation in the present 
ses, is plainly not a definition. To define is to limit, and 
it which is left unlimited, and is to be determined only 
such future action as the City may hereafter decide 
is not defined The City’s contention is so broad 
it defeats itself. It not enough that property may 
devoted hereafter to a public use for which there could 
ive been an appropriate condemnation. Under the guise 
an excess condemnation pursuant to the authority of 
e constitutional provision of Ohio, private property could 
be taken for some independent and undisclosed public 
é Either no definition of purpose is required in the 
se of excess condemnation, a view of the statute which 
not be entertained, or the purpose of the excess con- 
emnation must be suitably defined. In this view, in the 
sence of such a definition, the appropriation must fail 
reason of non-compliance with statutory authority. 


In conclusion the Court pointed out that it would 
decide constitutional questions unnecessarily or 
pothetically, and that here the object of the excess 
lemnation had not been set forth as required by 
Accordingly the Court expressly refrained 
opinion on the other questions 


cal law. 

expressing an 
ued, 

The case was argued by Messrs. John D. Ellis and 

F. Alexander for the petitioner and by Mr. John 


kl Peck for the respondents 


Taxation—Franchise Tax Held Not a Burden on 
Interstate Commerce 


The Illinois franchise tax imposed on corporations 
organized under the laws of that State or licensed to do 
business therein does not constitute an unconstitutional 
burden on interstate commerce, by basing the tax on such 
proportion of the capital stock of such corporation as its 
business and Illinois property bear to all its business and 
roperty, although a substantial portion of its business may 

interstate and foreign commerce. 


Western Cartridge Co. v. Emmerson, Adv. Op. 
508; Sup. Ct. Rep., Vol. 50, p. 383. 

The petitioner, a Delaware corporation licensed 
to do business in Illinois, sought to enjoin payment to 
the state treasurer of the amount of a license fee or 
franchise tax collected from it under §105 of the state 
corporation act. The statute provides that: 

“Each corporation for profit, . except insurance 
companies, organized under the laws of this state 
or admitted to do business in this state, shall pay 
an annual license fee or franchise tax . of five cents 
on each one hundred dollars of the proportion of its issued 
capital stock represented by business transacted and 
property located in this state e 

The state courts upheld the statute as here ap 
plied and dismissed the bill. This was affirmed by 
the Supreme Court on certiorari in an opinion by Mr. 
Justice BUTLER, 

From the bill, answer, and agreed facts it ap- 
peared that the petitioner operates factories and has 
its principal office in Illinois. There it receives orders 
for its products from persons in Illinois and elsewhere 
in the form of written acceptances on forms furnished 
by it. The products are delivered to common carriers 
at the petitioner's factories for shipment within the 
state and elsewhere. The petitioner's issued capital 
stock of par value was $5,701,800; its property was 
valued at $6,924,804.92 of which $6,894,903.27 was in 
Illinois ; its business for the taxable year amounted to 
$11,670,925.51 of which $9,751,042.78 was made up 
of shipments beyond the state, reported as interstate 
commerce. The state treated all the business as having 
been done in Illinois and based the tax on such propor- 
tion of outstanding capital stock as its business plus 
Illinois property was of such business and all its 
property. 

The Supreme Court was of the opinion that al- 
though the acceptance of orders for shipments beyond 
the states and what was done thereafter became com- 
ponent parts of interstate and foreign commerce, the 
tax in question imposed no unconstitutional burden on 
such commerce. 

Unquestionably Illinois has power to tax all petition- 
er’s property therein without regard to its use in connec- 
tion with interstate transactions and to impose a license 
fee or excise upon petitioner's local business. . . The 
tax in question was not laid directly upon interstate com- 
merce or any of its elements. For the determination of 
the amount the taxpayer’s business and property located 
in Illinois is divided by the total of all its business and 
property and that percentage is applied to the issued shares 
and the resulting number taken for taxation at the rate 
of five cents per $100. As the amount depends on the 
relation each to the others of the various elements em- 
ployed in the calculation, the fee or tax does not directly 
depend upon the amount of the taxpayer's interstate 
transactions. The exaction may rise while the sales to 
customers outside Illinois decline and may fall while such 
sales increase. * : 

The amount imposed upon petitioner did not even in- 
directly burden the imterstate transportation resulting from 
the shipping directions given by petitioner in fulfillment 
of its contracts of sale. There is nothing to indicate that 
by the enactment in question the State intended to regu- 
late or burden such commerce or to discriminate as between 
sales to Illinois customers and those made to buyers in 
other States and countries. The tax cannot be said directly 
or by necessary operation to affect any of the things done 
by petitioner which, by reason of transportation of goods 
to places outside Illinois in accordance with the directions 
of the purchasers, became elements or component parts of 
interstate or foreign commerce. 

Petitioner's sales prices are based on deliveries to 
common carriers at its factories. The expense of trans- 
portation is not involved in the calculation. And it is plain 
that, if the fee or tax in question affected petitioner's in- 
terstate or foreign commerce at all, the burden was in- 
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direct and remote and not a violation of the commerce 
clause. 

The case was argued by Mr. Colin C. H. Fyffe 
for the petitioner and by Mr. Bayard Lacey Catron 


for the respondent. 


National Pronibition Act—Rights of Innocent 
Lienor in Property Seized Under Act 

The seizure of an automobile and the arrest of the 
persons in possession thereof under §26 of the National 
Prohibition Act, on the charge of transporting liquor 
illegally, is a bar to forfeiture of the automobile under §3450 
of the Revised Statutes, for concealing spirits therein to de- 
fraud the government of a tax, and an innocent lienho!der’s 
interests in the automobile will accordingly be preserved, 
although the persons in possession of the automobile were 
subsequently prosecuted and convicted for violation of the 
latter statutory provisions rather than under §26. 


Richbourg Motor Co. v. United States, Adv. Op. 
503; Sup. Ct. Rep., Vol. 50, p. 385. 


mandatory by §26. 


Port Gardener Investment 
United States, 272 U. S. 564, Commercial Cri 
v. United States, 276 U. S. 226. 


The provisions of 
follows: 
The language of §26 is in form mandatory thr 


out. It is made the “duty” of the officer discoverii 


person in the act of transporting liquor to seize the | 


when “he shall take possession of the vehicle” and 
arrest any person in charge” of it. He “shall at 
proceed against the person arrested under the pr 
of this title.” The vehicle “shall be returned to the 
upon his giving bond. “The court upon convictior 
person so arrested shall order a by 
auction of the property seized” and the 
the sale “shall pay all liens which are 
as being bona fide and as having been 
the lienor having any notice that the 


| 
Sal 
omecer n 
established 


tation of liquor It is plain that, 
vehicle seized by the arresting officers is discovered 
in the prohibited transportation, literal compliance 


these requirements would compel the forfeiture under 


Thus was left 
the precise question here presented. 
§26 were then review 


created wit 

carrying \ 
y ; ¢ 7 f ] 

was being used or was to be used for illegal tra 

- whenever 


‘ 


with the consequent protection of the interests of inn 
lienors. To that extent, §26, if interpreted to exact 
compliance, is in direct conflict with the forfeiture 
visions of §3450 and supersedes them whenever any 
son within the provisions of §26 is discovered “in the 
of transporting intoxicating liquors any 
vehicle,” which liquor “removed deposited 
concealed with intent to defraud the United Stat 
of the tax. 


In this opinion, delivered by Mr. Justice STONE, 
the Supreme Court ruled on the question whether, un- 
der §26 of the National Prohibition Act, the mere 
arrest of a person discovered in the act of transport- 
ing liquor illegally and the seizure of the vehicle in 
which the same is transported is a bar to forfeiture 
under §3450 of the Revised Statutes. 

The latter statute contains provisions for the for- 
feiture of vehicles and vessels in which is transported 
or deposited any commodity with intent to defraud the 
government of any tax. Unlike §26 of the Prohibi- 
tion Act it contains no provision saving the rights 
which any innocent party may have in the vehicle or 
container, 

In both of the cases disposed of in the opinion ar- 
rests had been made on the charge of illegally trans- 
porting intoxicating liquor, but these charges were 
not pressed and indictments were brought and convic- 
tions were had under §3450 for removing and con- 
cealing spirits with intent to defraud the government 
of taxes. The forfeiture proceedings were brought 
under the same section. In both cases the petitioners 
intervened, setting up that they were lienors under 
conditional sales to persons other than those arrested 
and had not participated in the unlawful acts charged. 
But the district courts held that the arrest and seizure 
under §26 did not bar proceedings under §3450 and 
decreed forfeitures. The Circuit Courts of Appeals 
adopted the same view and affirmed the decrees. On 
certiorari these rulings were reversed by the Supreme 
Court. 

In stating the Court’s reasons for reversal Mr. 
Justice Stone first called attention to the fact that 
the Willis-Campbell Act of November 2 


in 


1S 


Rejecting the government's contention that 
provisions are not to be taken literally, but do no mor 
than state generally the duty of officers to enforce 
law, leaving them with freedom to proceed under either 
of two statutes violated by one transaction, Mr 
TICE STONE said: 


Undoubtedly, “shall” is sometimes the equivalent 
“may” when used in a statute prospectively affecting g 
ernment action. The usual provisions of crimir 
statutes that the offender “shall” punished 
statute prescribes is not necessarily to be taken 
the government, to direct prosecution unde 

than some other applicable statute. 

But the prescription in detail, by §26, whenever trans 
portation is involved, of successive steps to be taken wi 
if followed, lead unavoidably to forfeiture under that s¢ 
tion and no other, with the important consequence of pr 
tecting the interests of innocent third persons, suggests a 
definite purpose to make the protection effective by bringing 
all forfeitures in such cases under its controlling provis 
If the purpose were the more general one of imposing 
government officers the general duty to procure the for 
feiture at their election, either under or any other 
applicable statute, most of the requirements of §26 might 
have been omitted. The end sought could have been 
tained more easily by the simple enactment in the lai 
guage of §3450, that the offending vehicle “shall be for 
feited,”’ saving the rights of innocent lienors if the pr 
ceeding were had under §26. 

It is to be observed that §26 neither prohibits trar 
portation of intoxicating liquors nor prescribes the punis 
ment of the offender. That is provided for in an 
as amended by the Jones Act (45 Stat. 1446) genet 
duty of investigating and reporting violations of 3, 
well as other sections of the National Prohibition Act 
United States Attorneys, imposed prohibiti 
officers by §2 and §29. That duty is mandatory TI 
general duty to prosecute all criminal offenses is impos« 
on district attorneys by S. 777. The objective of §2¢ 
is not the prosecution of the offender, elsewhere provide 
for, but the confiscation of the seized liquor and the for 
feiture of vehicles used in its transportation, to the limite 
extent specified in the section. Every act which it enjoir 
on public officials is directed to that end. 

In providing for forfeitures under this section, Co 
gress was not unaware that the enactment of the Nation: 
Prohibition Act would enormously increase seizures 
vehicles, beyond those made under §3450, and that the 
forfeiture would place an increased and heavy burden 


be as the 
against 


rat 


as 


that 


§26 


23, 1921, §5, 
continues in force all laws effective on the adoption of 
the Prohibition Act relating to the manufacture, taxa- 
tion and traffic in intoxicating liquors and penalties for 
their violation, except such as are “directly in conflict 
with any provision of the National Prohibition Act.” 
It was also pointed out that the Court has ruled that 
there is no such direct conflict between §26 and §3450 
as to preclude forfeiture of an innocent lienor’s inter- 
est where the liquor was concealed in the seized vehicle 
with intent to evade the tax, no transportation of the 
liquor appearing. United States v. One Ford Coupé 
272 U. S. 321. On the other hand, it had been held 
that prosecution and conviction for illegal transporting 
of liquor barred forfeiture under §3450, since the dis- 
position of the seized vehicle after conviction is made 
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State Railways—Duty to Operate on Five-Cent 
Fare Basis Fixed by Contract 


Where a contract provides that a certain portion of a 
ine of street railway shall be operated on a five-cent fare 
basis, the company operating the same is bound to operate 
in accordance with the contract, although such operation 
may result in financial loss to the company. 

The mere fact that there has been an expiration of the 
charter of the company which originally constructed and 
yperated the portion in question will not terminate the 
obligation of a successor corporation to operate such por- 
tion where the latter took over operation of it as a part 
f its general system of street railways under an unexpired 
franchise of its own. 
we? Ny 2 ty of D ur, Adv. 
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pany to operate its railroad at a loss; that, where it is 

reasonably certain that future operation will be at a loss, 
the company, in the absence of contract obligation to con- 
tinue, may cease, and if in such circumstances the com- 
pany be compelled by the State to continue to operate at 
a loss, it would be deprived of its property without due 
process of law The State may not by any of its 
agencies disregard the prohibitions of the Fourteenth 
Amendment. 

The Court then reviewed the corporate history of 
the various companies which had operated the line in 
question. From this it appeared that the line was orig- 
inally constructed and operated by the Collins Park 
and Belt Railroad Company, incorporated in 1889. It 
later became the Atlanta Rapid Transit Company. In 
1899 the town of Decatur by ordinance granted it a 
“franchise” or consent to construct the line in ques- 
tion. Neither the statute nor the ordinance fixed the 
duration of the obligation to operate the line, and the 
statute did not specify the term of the corporate char- 
ter. That corporation later conveyed all its property 
to the Georgia Railway & Electric Co., incorporated 
for 101 years. In 1903 the latter was permitted by 
ordinance to discontinue one line in Decatur upon the 
agreement that it would continue to operate the line 
here involved and never charge more than a five cent 
fare. In 1911 Georgia Railway & Power Company 
was incorporated for 101 years, and subsequently 
leased the lines of railway of the Railway & Electric 
Company for 999 years. 

As to these transactions the Court accepted the 
construction placed upon them by the state courts that 
the line is operated as part of a system operated by a 
corporation under a long term franchise and bound by 
contract to operate the line on a five cent fare basis. 

It may be assumed, as contended by petitioner, that 
under the state law (Code, §2215) the charter of the 
Collins Park Company expired August 16, 1919, thirty 
years after passage of the special Act, and that it was 
not bound by its franchise to continue to operate the line 
after that date The petitioner contends that the 
ordinance of September 4, 1899, was the only franchise 
for the operation of the line in question, and that the 
obligation to operate the line and maintain the contract 
fare ended with the expiration of the charter of the 
Collins Park Company. 

But franchises for the construction and operation of 
street railway lines are granted by the State. And 
January 1, 1902, the State chartered the Georgia Rail- 
way and Electric Company. In this case the supreme 
court held (p. 709) that under the state constitution 
(Code, §6448) “all that towns and cities have to give to 
the construction of passenger street-railways within the 
limits of the same is the consent of the corporate author- 
ities.” And it held that by the contract of April 1, 1903, 
the City of Decatur gave its consent for the use of its 
streets by the Electric Company. We accept that court's 
construction of the Acts of the legislature and the ordinance 
and its decision as to the effect of the contract of April 
1, 1903. Upon the conveyance by the Atlanta Rapid Tran- 
sit Company the system, including the Decatur line in 
question, passed to the Georgia Railway and Electric Com 
pany, to be operated under the franchise granted to that 
company by the Act of the legislature under which it was 
incorporated. It is clear that this franchise and the rate 
contract of April 1, 1903, are still in force 

There is nothing in the ordinance or contract to in- 
dicate a purpose to terminate the obligation of the car- 
rier in respect of the five cent fare while it continues to 
operate the line as part of its system under its present 
franchise. and the contract will continue to bind peti- 
tioner during the period intended by the parties unless 
earlier altered by them or relaxed by state authority. 

The attributable to the stretch of track in ques- 
tion and the five cent fare are immaterial while the rate 
contract continues. 

The case was argued by Mr. Walter T. Colquitt 
for the petitioner and by Mr. Hooper Alexander for 
the respondent. 
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Washington Letter 


Washington, June 8. 

N May 20, 1930, Senator Norris, from the Sen- 

ate Committee on the Judiciary, submitted 

a favorable report on the bill introduced by 
him (S. 4357) to limit the jurisdiction of the district 
courts of the United States. The report is num- 
bered S. R. 691. As stated in this report: “The 
object of this bill is to take away from Federal Dis- 
trict Judges the jurisdiction which the law now 
gives them on account of diversity of citizenship.” 
The measure is discussed at length in the report 
under the following headings: “Proposed legisla- 
tion makes no change where federal question is 
involved”; “Proposed change will save expense to 
litigants”; “Present law makes property rights 
more valuable than human rights”; “Relief of fed 
eral courts from congestion.” Under the last head- 
ing the report states, “Of all the suggestions which 
have been made from any source, there is none 
which will bring as much relief as would the enact- 
ment of this proposed bill. It is estimated that 
the work of the Federal Judiciary would be de- 
creased from 25% to 40%, if this bill should be 
enacted into law.” 

In reporting the measure, Senator Norris said: 
“I desire to give notice that I shall endeavor to 
have the Senate take up and dispose of this bill 
before the adjournment of the present session.” 
The report and bill were placed on the Senate Cal- 
endar, and when reached on May 22nd. Senator 
Copeland asked if this was the bill relating to di 
verse citizenship, introduced by Senator Norris 
last year. Senator Dill answered in the affirmative 
and Senator Copeland asked that the bill go over. 
It accordingly went over that day. When it was 


reached on June 5th, Senator Copeland again ; 
that the bill go over. 

On May 19th, Senator Waterman, from 
Committee on the Judiciary, submitted a favor 
report on Senate Bill 1916, to permit the att 
ance of clerks or stenographers before grand ju: 
during the taking of testimony. As stated i: 
report: “Fhe purpose of this legislation is si 
to permit the presence of stenographers in g1 
jury rooms without the necessity of appoi 
such. stenographers as special assistants to 
Unitec es attorney. Under the existing 
and praci.ce in certain districts, the presen 
stenographers in grand jury rooms is prohibite 
cept under appointments as indicated above.” 

On May 26th, Senator Deneen introduced S 
ate 4573, to give the Supreme Court of the | 
States authority to make and publish rules in « 
mon-law actions. The bill reads as follows: 

“That the Supreme Court of the United St 
shall have the power to prescribe, by general ru 
for the district courts of the United States and 
the courts of the District of Columbia, the forn 
process, writs, pleadings, and motions, and the p: 
tice and procedure in actions at law. Said 
shall neither abridge, enlarge, nor modify the 
stantive rights of any litigant. They shall 
effect six months after their promulgation, 
thereafter all laws in conflict therewith shall b: 
no further force or effect. 

“Sec. 2. The court may at any time unite 
general rules prescribed by it for cases in equit 
with those in actions at law so as to secur 
form of civil action and procedure for both: | 
vided, however, That in such union of rules 
right of trial by jury as at common law and 
clared by the seventh amendment to the Constit 
tion shall be preserved to the parties inviolat 
Such united rules shall not take effect until th 
shall have been reported to Congress by the At 
torney General at the beginning of a regular s 
sion thereof and until after the close of such ses 
sion.” 

On May 26th, Representative Celler introduc: 
H. R. 12618, to fix the salaries of certain judges 
the United States. The measure provides that t! 
salary of the judges of the U. S. Circuit Court 
Appeals shail be $17,500; district judges servi 
regularly on courts located in cities having a popu 
lation of more than one million, $12,500; and judges 
of the U. S. Customs Court, which court is located 
in the City of New York, $12,500. 

On May 12th Senator Norris introduced 
4425, to amend section 284 of the Judicial Cod 
the United States. The bill provides: 

“That section 284 of the Judicial Code (U.S 
title 28, sec. 421) be, and the same is here! 
amended so as to read as follows: 

“Sec. 284. No grand jury shall be summon 
to attend any district court unless the judge there 
in his own discretion or upon a notification by t 
district attorney that such jury will be needed, 
ders a venire to issue therefor. If the United States 
attorney for any district which has a city or b 
ough containing at least three hundred thousa 
inhabitants shall certify in writing to the distri 
judge or the senior district judge of the distr 
that the exigencies of the public service requir« 
the judge may, in his discretion, also order a ven 
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ue for a second grand jury: 
That if the United States attorney for the 
ern district of New York shall certify in writ- 
) the senior district judge of said district that 
xigencies of the public service require it, said 
may, in his discretion, also order a venire to 
for a third grand jury. And said court may 
m order a grand jury to be summoned at such 
ind to serve such time as it may direct, when- 
n its judgment, it may be proper to do so. 
the district judge, or the senior district judge, 
case upon request of the district 
ey or of the grand jury or on his own motion, 
rder authorize any grand jury to continue to sit 
¢ the term succeeding the term at which such 
st is made, solely to continue business unfin- 
| by such grand jury: Provided, however, That 
and jury shall be permitted to sit in all during 
than three terms. But nothing herein shall 
ite to extend beyond the time permitted by 
the imprisonment | indictment found of 
rson accused of a crime or offense, or the time 
which a person so accused may be held un- 
recognizance before indictment found 
On May 15th, the Senate Judiciary Committee 
red the measure to a sub-committee composed 
Senators Waterman, Hebert and Stephens. 
On May 22, 1930, Representative Vestal intro- 
ed H. R. 12549, to amend and consolidate the 
respecting copyright and to permit the United 
tates to enter the International Coyright Union. 
House Committee on Patents, to which the 
was referred, submitted a report, with amend- 
nts, recommending that the bill be passed. A 
nority report was submitted by Representative 
vich. The report, in two parts, is numbered 
ise Report 1689 


may be, 


retore 


The revised Shipstead anti-injunction bill, in- 


led to limit the Federal judges in 
lance of injunctions growing out of labor dis- 
ites (Senate 2497), was referred on May 28, 1930, 
the Senate Judiciary Committee to the Attorney 
eral for an opinion on its constitutionality. 


powers ot 


The committee’s action meant no further con- 
eration at this session, either by the committee 
y the Senate, said Senator Norris, Chairman of 

committee. However, the Attorney General 
lined to give an opinion on the measure, and on 
ne 9th, Senator Steiwer, from the committee re- 
rted the measure back unfavorably and requested 
it the majority of the committee have until the 
th of June to file a report. Senator Norris stated 
t the minority would file their report before that 


On June 3rd, the House of Representatives 
sed three bills recommended by the National 
nmission on Law Observance and Enforcement 
measures for the better handling of prohibition 
es. They were as follows: 

H. R. 12056, providing for the waiver of trial by 

in the district courts of the United States. The 
mmittee report was H. Report 1700. 

H. R. 10341, defining petty offenses and provid- 
penalties therefor. The Committee report was 
Report 1699 

H. R. 9985, to amend the national prohibition 
defining casual and slight violations. H. Re- 
rt 1703 


Prov ided, how- T 


On the following day, June 4th, the House 
passed H. R. 9937, to provide for summary prose- 
cution of slight or casual violations of the national 
prohibition act. The Committee report was H. Re- 
port 1732 and the Minority report part 2 thereof. 
All four measures were referred to the Senate 
Judiciary Committee. 

On May 27, 1930, President Hoover signed the 
measure transferring the prohibition unit from the 
Treasury Department to the Department of Justice. 

On June 5, 1930, the Senate passed H. R. 977, 
establishing under the jurisdiction of the Depart- 
ment of Justice a division of the Bureau of Investi- 
gation to be known as the division of identification 
and information. This division is to be vested with 
the duty of acquiring, collecting, classifying, and 
preserving criminal identification and other crime 
records. 

On June 6, Senator Wagner introduced Senate 
Bill 4056 to fix the salaries of certain judges of the 
United States. The bill, similar to,.H. R. 12618, 
introduced by Representative Celler, provides for 
salaries to judges of each U. S. Circuit Court of 
\ppeals of $17,500; to each district judge, $12,500; 
and to each of the judges of the U. S. Customs 
Courts, $12,500 per year. 

On June 5th, Senator Waterman, from the 
Committee on the Judiciary, submitted a favorable 
report on H. R. 969, to provide for the appointment 
of law clerks to the United States circuit judges. 
The report was S. R. 830. 

On May 29th, President Hoover approved the 
measure to amend section 649 of the Revised Stat- 
utes (section 773, title 28 U. S. Code). The meas- 
ure provides that the section shall read as follows: 

“Sec. 649. Issues of fact in civil cases in any 
district court may be tried and determined by the 
court, without the intervention of a jury, whenever 
the parties, or their attorneys of record, agree to 
waive a jury by a stipulation in writing filed with 
the clerk or an oral stipulation made in open court 
and entered in the record. The finding of the court 
upon the facts, which may be either general or 
special, shall have the same effect as the verdict of 
a jury.” The law is public No. 287. 

Mr. Merritt U. Hayden, a member of the Amer- 
ican Bar Association's Committee on Insurance 
Law, testified, in the absence of Mr. William Bro- 
smith, Chairman of the Committee, before a sub- 
committee of the District of Columbia Committee 
of the House of Representatives, in connection with 
the Insurance Code for the District. The bill H. R. 
3941 may be abandoned and a new measure pre- 
sented. Chairman Reid proposed that copies of the 
bill and all suggested amendments be sent to the 
Committee on Insurance Law of the American Bar 
Association for consideration at the meeting of the 
association to be held in August. Mr. Thomas M. 
Baldwin, Jr., superintendent of insurance of the 
District of Columbia, stated: “We could take the 
American Bar Association code as it stands and 
have in the District of Columbia the best insurance 
law in the country.” 

The so-called “yellow dog contract” was given 
much attention when the confirmation of Circuit Judge 
John J. Parker to be an Associate Justice of the Su- 
preme Court was considered by the Senate. The fol- 
lowing references to a leading case on the subject and 
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to the Senate debate in which it played so important 
a part may be of interest 

The relationship between employer and employee 
fails within three groups. In the first, the employer 
agrees to operate under a closed-shop contract, and 
employ none but union men. In the second, the em 
ployer has no agreement to employ exclusively either 
union or non-union men, In the third, the employer 
requires that his employees agree that they shall not, 
while so employed, be connected with a union. The 
latter is referred to as the “yellow dog” contract. 

: Ss 

While it is generally conceded that an employer 
can contract with employees on a closed shop basis, 
or can employ union or non-union labor, the “yel- 
low dog” contract has been characterized as unlaw- 
ful. 

The form of contract is not new. It has been 
considered by the Supreme Court of the United States 
and its validity sustained. 

In Hitchman Coal & Coke Company v. Mitchell 
(245 U. S. 229), the Supreme Court had under con- 
sideration a so-called “yellow dog’’ contract, which 
reads as follows: 

“I am employed by and work for the Hitchman Coal & 
Coke Company with the express understanding that I am not 
a member of the United Mine Workers of America and will 
not become so while an employee of the Hitchman Coal & 
Coke Company; that the Hitchman Coal & Coke Company is 
run nonumion and agrees with me that it will run nonunion 
while I am in its employ. If at any time I am employed by 
the Hitchman Coal & Coke Company want to become con 
nected with the United Mine Workers of America or any 
affiliated organization, | agree to withdraw from the employ 
ment of said company, and agree that while I am in the em- 
ploy of that company [| will not make any efforts amongst 
its employees to bring about the unionizing of that mine against 
the company’s wish. I have either read the above or heard 


the same read.” 
The Court, on page 250, said: 


“That the plaintiff was acting within its lawful rights in 
employing its men only upon terms of continuing nonmember 
ship in the United Mine Workers of America is not open to 
question. . . The same liberty which enables men to form 
unions, and through the union to enter into agreements with 
employers willing to agree, entitles other men to remain inde- 
pendent of the union and other employers to agree with them 
to employ no man who owes any allegiance or obligation to 
the union. In the latter case, as in the former, the parties 
are entitled to be protected by the law in the enjoyment of the 
benefits of any lawful agreemert they may make. This 
court repeatedly has held that the employer is as free to 
make nonmembership in a union a condition of employment 
as the workingman is free to join the union, and that this 
is a part of the constitutional rights of personal liberty and 
private property, not to be taken away even by legislation, 
unless through some proper exercise of the paramount police 
power. 

In the debate on the nomination of Judge John 
J. Parker for Justice of the Supreme Court of the 
United States Senator Borah said: “In all this de- 
bate, no Senator has soiled his lips by defending the 
justice of the contract which is involved in this contro- 
versy. No Senator has undertaken to say that it is 
sound or humane; and, in my opinion, that of itself 
ought to weigh heavily in determining this question 

. We are asked in effect to approve and commend 
that which we are unwilling openly to justify. Indi 
viduals do not count; it is the principle which is in- 
volved that should determine our votes.” 

These were the closing sentences of his speech, 
made just immediately prior to the time the Vice Presi- 
dent rapped with his gavel at the time appointed by 
the Senate to vote on the nomination of Judge John 
J. Parker. The nomination was rejected by a vote 


of thirty-nine for confirmation and forty-one op) 
to confirmation. 

Senator Johnson, speaking on the same day 
prior to Senator Borah, criticized the so-called “y: 
dog” contract in the following language: ‘Wor 
terly fail me in characterization of contracts s 
that. | care not whether they have been enforce 
the one court or another. Legally, they are 
against public policy; socially, they are wicked 
structive of ordinary human relations; econom 
they are unsound as resting upon necessity on 
side and coercion upon the other; and morally 
they are infamous, denying fundamental rig 
disrupting the dearest human associations.’ 

Senator Borah was in error, however, whe: 
said no Senator had defended the justice of the 
tract. 

Senator Waterman said, on May 5: “Th 
tract which has been bandied around here and 
acterized in opprobrious terms is not a vicious 
tract, and | shall demonstrate that later on, I tl 
Later in his speech, he said: “ . 
think I shall be able to demonstrate shortly that 
so-called ‘yellow dog’ contract which is complai 
about is a legitimate and valid contract If 
Fifth Amendment means what it says, and what 
court says it means, unless the contract was wit! 
consideration, or invalid for some other reason 
I know there are things about which people can 
contract; every lawyer recognizes that—it was va 
However, the Senator from Idaho and I differ ri 
there. I think it is a valid contract if it is not broug 
about by duress or fraud; and as to the considerati 
a person may grant a consideration by putting hims« 
alone under an obligation. If I am right about it, th 
the way to get rid of this kind of a contract is to amer 
the fifth amendment, and so frame it that everybo 
will know that a contract is nothing; that 
enforceable; that it may be broken up by 
ested outside parties, notwithstanding the 
its makers on both sides. All I ask is 
be done in a constitutional manner ; and 
of America shail say that such a contract constit 
tional, nobody will get on the band wagon and 
along with the proposition any more joyfully than w 
[, because I am a believer in the ability and good fait 
and the hopes and the aspirations of the American pe 
ple, and also in the Constitution of the United Stat 
and the methods by which it must be changed.” 

These remarks were made by Senator Water: 
while Senator Borah was in the Senate Chamber 
\fter he had left during the Senator’s speech, Senat: 
Waterman, speaking of Senator Borah said: “He |! 
lieves this so-called “yellow dog” contract is a contra 
without consideration and void as against public p 
icy. I consider it to be a contract for a considerat 
and one perfectly legitimate to be made without dure: 
as between an employer and an employee.” 

Senator Shipstead then stated: ‘Mr. President, « 
[ understand the Senator to say that he does not thir 
it is a bad contract?” In reply, Senator Waterm: 
said: “I do not. I can not for the life of me unde 
stand why it is different in spirit or different in pu 
pose or different in morals from a contract which 
required by a union to be made by an employer th 
he will not employ anybody but union men; that if 
does, they will strike. If the Senator can pic 
difference, any differential, by means of which it ca 
be said that one is moral and the other is immoral, 
want him to take my time to do it.” 
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School Enrollments and the Number of Candidates for the Bar Are Increasing by 
eaps and Bounds—Now Over 51,000 Law School Students—Added Need for Care- 
ful Scanning of the Ranks of Applicants 





By WILL SHAFROTH 
Adviser to t il of the American Bar Association on Legal Education 


1e industrial world in the last forty years, he is to meet his clients of the business world on 
there have been profound changes in the an equal footing and understand their problems. 
of education These have been not only This has been one of the causes which has led to 
ges of method, but also, and perhaps of a demand for a liberal as well as a technical educa- 
ignificance, changes in the attitude of the tion among lawyers, with the result that the ma- 
toward education, which in turn have been jority of the students now entering law schools 
ated into vastly increased facilities. In 1890 have had at least two years of pre-legal college 
total number of students in the universities, study.‘ 
ges, and professional schools in this country Another corollary of the desire to face the 
173,000. Since that time the percentage of in- world with a complete set of tools has been the 
decade by decade and year by year, has been’ trend among law students away from office study 
greater. Nineteen hundred showed an in- and toward law school training. Fifty years ago 
se of twenty-nine per cent over 1890; 1910 was the great majority of our lawyers were office 
eight per cent larger than 1900; and 1920 ex- trained. Since that time as law school attendance 


C INCIDENT with the tremendous changes in edge outside the mere limits of his profession if 


1910 by fifty-seven per cent. The 1926 en- has increased, office study has decreased. For the 
nt was fifty-eight per cent greater than that men who have had to support themselves while 
e last year of the previous decade, and in the getting a legal education, the night school has 
four years the increase in the number is esti- sprung into being. But that has not meant that 
ited to be more than the entire student body of there is not abundant opportunity in the full time 
1890.!. More than 900,000 students,? or in excess of schools for those ambitious students wanting to 
times the enrollment of 1890, are now being work their way through. Mr. Walter J. Greenleaf, 
ited in the institutions of higher learning in of the Department of Education, estimates that in 
ountry. But even this mushroom growth is the colleges and universities of this country, as a 
in comparison with the results shown by the whole, a fifth of the men and a tenth of the women 
gures of law school attendance as they appear in are entirely self-supporting, while about half of 
ble below the men and a quarter of the women are contribut- 
It will be seen that the law school enrollment ing to their support by working part of the time. 
the last thirty eight years has increased ap- The existence of this condition has aided and 
<imately eleven times. There are several ap- abetted the drift from office study to law school, 
nt causes for these astonishing results. In the because many of the office study men in the past 

place, the country has grown vastly richer have had to earn their own living. 
g this time and this greater wealth has been But the principal factor has been the realization 
ted in a higher standard of living for the ma-_ tion that it is no longer possible to obtain a thor- 
ised wages for the working- ough legal training in an office. Gone are the days 
and an increased ability for the average wage- when the head of an office had the time and inclina- 
ng head of a family to give to his children tion to expound to a neophyte under his care the 
tages which were denied to him. Another doctrines of the law and their application as they 
has been the augmented complexity of mod- had come under his observation. Instead of that 
fe. sterner competition in certain fields of the clerk may have the privilege of going to court 
or, and as a ult a pressing need for the and hearing the senior partner argue points of law 
equipment which can be gotten. Both these having to do with the facts in one particular case, 
ns apply with added force to the profession or, if he is industrious and persevering he may even 
Here is a calling with a certain standing. find a brief in the office on some point related to 
y laborer who can make his son into a lawyer the subject which he may be engaged in studying. 
idvanced him both in the social and economic But no more can he count on the preceptorship and 
.wyer needs to have knowl- active tutelage of a practitioner. The practitioner 
is too busy acquiring more knowledge himself to 

Bu in 


4. The Carnegie Foundation Annual Review of Legal Education 
for 1929 shows the number of students in law schools requiring two 
ub years of pre-legal college work to be 25,639. 


of people, incre 


Furtherm« 


1929 | 


Teaching SS SS a — a 


1889 1899- 1909- 1919- 1924- 1925- 1926- 
1890 1900 1910 1920 1925 1926 1927 

school attendar 4,486 12,408 19,498 24,503 42,743 44,340 47,357 
ent of increase over last year of previous decade , ‘i 176 57 25 74 81 93 
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be able to sacrifice any precious minutes or hours 
in going over his work with a student. And this 
condition is not to be lamented, for in nine cases 
out of ten the student will acquire far more in a 
law school than he would in an office. His teachers 
are specialists in the subjects in which they instruct 
and the instruction is systematic and regular over 
a course which experience has shown can be cov- 
ered in a given period of time. As William Draper 
Lewis well said: 

“The system by which a young man learned law in a law 
office has been dead for decades. The illusions that it still 
exists is one of those things that impede legal educational 
progress. To sit in a lawyer's office and read a law book, or 
to act as his typewriter or stenographer, is not to ‘go through 
a law office’ in the old sense of the word. The so-called office 
student of today learns his law not in the law office, but in 
the afternoon or evening law school. The law student has 
not left the law office, the law office has left the law student. 
In the modern law office there is a place for a typewriter, a 
bookkeeper and a clerk; there is a very real place for the law 
school graduate who is well-grounded in legal principles and 
knows how to find the law; but there is no place at all for 
the young man who wants to sit around and pick up the odds 
and ends of practice while he reads examination cram books 
or good or bad legal text-books.” 

The failure of the states to realize this makes 
this feature of our various systems of admission to 
the bar one of their most backward elements. Only 
four states refuse to recognize office study as full 
compliance with the requirements of legal educa- 
tion, declining to permit the candidates entire legal 
training to be gotten outside of a law school. Of 
these West Virginia requires three years of law 
school, Colorado three years of training of which 
two must be in a law school, Wyoming three years 
of which one must be in a law school, and Ken- 
tucky two years of which one must be in a law 
school. There are then forty-four states where the 
type of legal preparation which was in vogue dur- 
ing the Civil War is still recognized as sufficient to 
qualify an applicant to take the bar examinations, 
and this in spite of the fact that conditions are now 
much less favorable for office study than they were 
at that time. 

But are we going to bar the John Marshalls, 
the Abraham Lincolns, the Grover Clevelands? 
This threadbare argument has been so often refuted 
that it is not necessary to answer it now. Suffice 
it to say that the men who will be barred because 
they cannot go to law school will be only those who 
do not have the ambition and industry which would 
be required to put them ahead in any walk of life. 
It would seem that there could be but little ques- 
tion that the course of training at any residential 
law school would be superior to office study under 
present conditions, but some men who acquired 
their law under the old system still fail to see the 
light and do not admit this. A few statistics from 
typical states regarding this point are significant.* 

Students from No 
Resident Law Schools Law School Study’ 


Percent Percent 
Total Passed Passed Total Passed Passed 
California (1929)... 440 272 62 110 27 24 
Illinois (1924-28).. 3010 2013 67 131 47 36 
Ohio Dec. 1923- 
Jan. 1929)........ 3488 2672 77 329 186 56 
Pennsylvania (1927- 
i 979 603 61 142 51 36 


5. Excerpt from the speech of William Draper Lewis at the 


banquet we: by the Conference of Bar Association Delegates, Wash- 
ington, » tan ee 

6. Statistics taken from reports of Bar Examiners. 

7. Study with correspondence schools net regarded as law school 


study. 











The Section of the American Bar Association 
on Legal Education and Admissions to the Bar has 
been pointing this out for years, and one reas 
has not come home more definitely to the judges 
of our Supreme Courts and members of our legisla 
tures is that there have been no comprehe: 
statistics on this subject. For this reason the ( 

cil is now asking the state committees on legal 
cation and the state bar examiners to furnish 

the results of their examinations in statistical | 

to show the percentage of those with every 

of preparation who pass and who fail. With 
co-operation of the local committees, very definit 
indications will be presented by the resulting 
ures, on which recommendations may be based. 

It is true that only a small! percentage of a; 
cants now present themselves to the bar with on! 
office study preparation. This, however, does 
make the problem less serious, for the reason that 
it is evident that they are the group with the | 
est training, and are therefore the ones with w! 
the bar is most seriously concerned. It is not 
necessary to emphasize here the public inte: 
which is involved in admitting to practice 
those candidates who are qualified. That has be 
fully discussed at every meeting of the Section 
Legal Education and Admissions to the Bar 
in most of the speeches and articles on the genera 
subject. The exponents of the * 
believe in “opportunity for the poor boy” as 
posed to qualification, had full hearing at the 
meeting of the Section in Memphis, and were ove: 
whelmed by a vote of more than ten to one wh 
the American Bar Association Standards were re 
affirmed. 

Progress in increasing the general educational 
requirements has been remarkable in view of the 
fact that it was less than nine years ago that 
American Bar Standards were adopted, advocating 


“open do« rr.” 


two years of pre-legal college training. Now hi 
teen states* have rules which demand that sub- 


} , 


stantially all applicants for admission to the 
must have at least two years of college training 
and in sixteen others® the state bar 

have given their endorsement to the American Bar 
Standards. These thirty-one states have approxi 
mately seventy-one per cent of the lawyers in this 
country, and in the final analysis it is through th 
lawyers that our standards of admission must | 
raised. 

Of course, even in those states where there are 
no requirements of training, there is still the bar 
examination hurdle to clear (except in Indiana, 
where, in many counties, “a good moral characte: 
suffices), and this is of inestimable benefit. In th 
spring and summer bar examinations of 1929 on! 
fifty-two per cent of the candidates throughout t 
country passed the bar examinations, and_ partial 
statistics covering the last seven years indicate th 
average number passing has been about fifty-fi 
per cent.” The difficulty with this test is that it 
can be met by cramming and success in it is fa! 


associations 


from an infallible proof of legal education. Par- 
ticularly in some of our large eastern states this 


8. Colorado, Connecticut, Idaho, Illinois, Kansas, Michigan, M 
nesota, Montana, New Jersey, New York, Ohio, Pennsylvania, W 
Virginia Wisconsin, and Wyoming. 

9. California, Delaware, Georgia, Iowa, Louisiana, Missouri, 
braska, Nevada, North Carolina, North Dakota, Rhode Island (appr 
by the Executive Committee), South Carolina, South Dakota, Utah, \ 
ginia, and Washington. 

10. Taken from reports in 


“The Law Student” magazine 
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courses of instruction 


gned solely to ¢ the student to pass the 

\nother weak that it is applied with 

ng severity a1 me states is so easy that 

or ninety pet f those taking the exam- 

“é n pass, whatever their training. This is prob- 


because o 





f lack 


nterest or time on the part 


those bar exan and it is suggested that 
: improvement made in this situation by 
lating the ex itions of all the states 

rocally among ar examiners. Eventually, 

aps, the syste a central board may be 
, ed which will g examinations for the entire 
F ry with a part he examination reserved for 
5 tions to be mat locally with reference to 
sa utory law and local decisions of the state courts. 
The progress of law schools of the country 

been more that of the Standards of 

rm ission, Four n aw schools, Furman Uni- 
School of L niversity of Georgia Law 
. 1, University of Maryland School of Law, and 

University of Mississippi School of Law, were 

it itted to the Appt 1 List of the American Bar 
sociation at the J ry meeting of the Council, 

ing seventy-one ols out of a total of one 

+ lred and seventy-seven which admit only stu 
" with two years college, require three years 
study for a de full time and four years if 


part time, and meet the Standards as to library and 
as to full time faculty members. The adoption of 
the Standards by the states has the tendency auto- 
matically to cause the law schools to meet those 
standards, but it is to be said to the credit of our 
law schools that those of the better type have been 
ahead of our state legislatures and state supreme 
courts rather than following them. 

In view of the present tendencies we cannot sit 
back in the hope that the situation will work itself 
out through the influence of these better law 
schools. We live in a rapid age; things change 
very quickly, and we must meet those changes as 
we see them taking place. The law school en- 
rollment and the number of candidates for the bar 
are increasing by leaps and bounds. We have over 
160,000" lawyers and 51,000" law school students. 
With these rapidly mounting numbers there is 
added need for a careful scanning of the ranks of 
the applicants. The more who apply, if our stand- 
ards are not carefully guarded, the more we will 
admit who do not live up to that qualification of 
minimum training to which, at the very least, the 
public is entitled. And it cannot be denied that 
this is a responsibility which rests directly on the 
bar. 


11. Count of lawyers listed in Martindale’s Law Directory in 
1926 showed 168,310 lawyers in the United States 
12. Estimated 


LEGAL AID ORGANIZATIONS AND THEIR CONNEC- 
TIONS WITH LAW SCHOOLS AND STUDENTS 


By JoHN S. BrRapDwAy AND CARL WHEATON* 





at 
Cal g 
VW 
URING the ye 1929 one of the authors of 
= . . 
Dias this article prepared and published a paper 
Tee on the teaching of trial practice in the law 
Al 1 . , . — 
< ools in the United States and Canada. Through 
pt t work he became interested in the attitude of 
a‘ ‘ ‘ e 
g aid organizat! toward allying themselves 
n . . , . ‘ : 2 
law schools for the purpose of aiding law stu- 
rh ~hgge € : . S . 
a nts in becoming iar with law practice. As 
result of that int he suggested to the secre- 
on of The Natio Association of Legal Aid Or- 
a ganizations that he 1 the secretary collaborate in 
di study of the rel hips of legal aid associations 
a 4 - : I 
i aw schools ar students. 
AC » 1 . e 
in A favorable re¢ nse to the suggestion having 
» een given, a questi aire. of which the following 
i) : - 
a 1 copy, was prey and forwarded to all of the 
at embers of the 1 al organization. 
te Questionnaire Relating to Legal Aid Organizations 
. and Their Connections with Law Schoo!s 
ha 1. Is your organizat connected in any way with any 
is school ? ied 
P 2. If your answer restion one in the affirmative, 
c ¢ is the connectior ae: 
; a) Did the law 1 have a hand in your original or- 
, nization ? : 
a, (b) Does the la pay any of your running ex- 
nses? If so, what | of them does it pay? 
- *Mr Bradway is S the National Association Legal 
‘ organizations iM ' nm connected with the St. Louis 
} versity School of I 








(c) 
any time in your office? 
days there? 


Does any member of the law school faculty spend 
If he does, what are his hours and 


(d) Do the law school students spend any time in your 
office? If so, 

(1) What are their hours and days there? 

(2) What year students do you have in your office? 

(3) Who supervises their work in your office? 

(4) What preparation in trial work do they have, if any, 


before coming to your office? 

(5) Do they attend court on your cases? 
part do they take in the court proceedings? 

(e) Kindly give any further information which will more 
completely explain the relation between your office and the 
law school. 

3. If your answer to question one is in the negative, what 
is your attitude toward making a connection with a law school, 
if there is one in your city, whereby some of its students will 
work in your office? 

Name and address of organization answering this ques- 


If so, what 


4. 
tionnaire. } 
5. Name and address of person acting on behalf of the 


organization which answers this questionnaire. 

The answers to the questionnaire, received 
from twenty-seven of the thirty-five members of 
the organization, disclosed the following facts. 
Nine, or approximately twenty-five per cent. of the 
members of the association are connected in some 
way with law schools, 

“It is found that there were only two reports 
showing that law schools had a definite hand in 
the original inception of legal aid organizations. 
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In one other instance, the dean of a certain law 
school was one of the leaders in the creation of the 
legal aid society, with which his school later co- 
operated. He early became its president. 

The replies show that three schools pay a por- 
tion, or all of the expenses of the clinics. The 
percentage of costs of operation paid by these 
schools varies from about four to one hundred. In 
the case where the law school pays all of the 
expenses of the legal aid association the money is 
raised by an independent non-profit corporation. 
This money is paid into the treasury of the uni- 
versity, and is disbursed by the university in pay- 
ment of the clinic’s expenses. 

Now as to the supervision of the work of law 
students in legal clinics. Most of it seems to be by 
the attorneys thereof, who are not regular teachers 
of the students, though some few schools have 
‘members of their faculties visit the offices of the 
clinics at fairly regular periods. In a very few 
instances the director of the clinic is a member of 
the school faculty. 

Those clinics which have a connection with the 
law schools, and, apparently, some which do not, 
have law students in their offices. The time spent 
in the offices varies from a few afternoons per 
semester to practically full-time work, which sit- 
uation is rare. In some instances the students are 
required to confer with clients only a few after- 
noons in a semester, but they must do the neces- 
sary work of which they are capable to close the 
cases presented to them during the period spent 
on interviews. 

Ordinarily, the students who work at legal aid 
offices are third-year men, although in a very few 
cases they are second-year students, and in one case 
some fourth-year men spend time at the clinics. 

With two exceptions, no preparation of the 
students in trial work prior to their attendance at 
the offices is shown. In these unusual instances 
the students have taken courses in trial practice 
before entering upon the practical work. 

Most often the students do not attend the trials 
of cases in which they are interested. There are, 
however, a few exceptions, the students assisting 
the attorney in charge of the suit, and, in at least 
one city, they conduct the law suits themselves in 
some lower courts. 

What of the attitude of those legal aid so- 
cieties which are in no way associated with law 
schools in their communities toward forming an 
association with them? The great majority of 
them are favorable to such a plan. Some of the 
answers of those who do not approve such a pro- 
cedure are illuminating and worth much thought. 
They are quoted: 

“We do not feel that we have a sufficient variety of cases 
for students, but are anxious to give a social point of view 
in approach to legal aid problems, and have occasional con- 
ferences with law students.” 

“We are of the opinion that law students cannot obtain 
any knowledge in the short space of time that they are con- 
nected with the office. If they show promise, we take them on, 
pay them, and try to make them good lawyers. In this con- 
nection I might add that five of our former students who 
stayed with us for two years or more after being admitted to 
the Bar are occupying responsible positions.” 


“Last year about a dozen students agreed to attend in 
relay two hours in the afternoon to engage in the work of 


this Bureau as volunteers. The men soon lost interest, 
did not pursue the plan. Due to lack of interest display 
the students failed to report, and the idea was abandoned 

Another reply stated that the 
which the students would be drawn had not 
enthusiastic over the idea. 

Now that we have the facts before us, of w! 
value are they? Their worth is twofold. 


school I! 


It sho 
be the aspiration of lawyers and law schools 
confine the legal profession to men and women 
high ideals and splendid legal training. The , 
lic has a right to expect and demand that standa: 
Anything that will help, with a reasonable 
pense of time and money, to attain that result 
worth while. The work of law schools and le; 
aid societies with students, such as has just b 
described, does, it is believed, aid in attaining t 
standard. Moreover, this clinical training eli: 
nates many mistakes in practice, which wou 
bring financial losses to future clients. This tra 
ing would be much more effective if the law scho 
very definitely prepared their students for it 
giving them a thorough course in the theory 
practice. 

Thus the facts gathered concerning the 
operative efforts of the clinics, schools, and stude: 
make it apparent that today the public is gaining 
much of value from those endeavors. The fact 
not only tell of present results; they point to 
future. They portend further collaboration betwe: 
legal aid associations, law schools and law st 
dents, for the great majority of these societi 
which now, for various reasons, have no such rela 
tions look with favor upon such connections. Mo: 
over, the reasons given by some societies which d 
not favor such relationship point us to the method 
of overcoming their objections. It will be notic« 
that of the three parties essential to a working pla: 
not once did a legal aid clinic reject, without rese: 
vation, a unification of efforts between themselv: 
law schools, and students. The hesitant parti 
were the schools and students. Should it be diff 
cult to convince law schools of the value of gras) 
ing every effort to give to the public trained lav 
yers, and to show them that work in a well-ru 
clinic will aid in that result? Certainly not. On 
the schools have this point of view, should it be a 
arduous task to satisfy the students of the benefit 
to them of work in a clinic? Indeed, no. 

And so it seems that this bit of resear 
should make us appreciative of the present c 
operative efforts and service of the members of t! 
National Association of Legal Aid Organizatio1 
law schools, and their students, and hopeful of 
great expansion of such efforts and services. 


The Journal’s New Address 


The Journal has moved its offices to the new head 
quarters of the Association at 1140 N. Dearborn Street 
All communications should in future be sent to 


Chicago. 


the new address in order to avoid delay in delivery. 





TRANSPORTATION BY AIR AND THE DOCTRINE 
OF RES IPSA LOQUITUR 


nditions Necessary for Application of Rule—Difficulty of Asserting at This Early Stage 
f the Science and in the Absence of Reliable Statistics That Accidents on Regular Air 
[ransportation Lines Are of Such Character as, in the Ordinary Course of Things, 
Do Not Occur if Those Who Have Control of the Agency Use Proper Care 





sy WrILtrAM M. ALLEN 
Vember of the Seattle Bar 


Suddenly one of the cars leaves the under the control of defendant. 
rails; other cars follow. Several passengers are (b) The accident must be of such a character 
ed, and in due time actions are instituted that, with the exercise of due care on the part of 
st the railway company to recover the damage the defendant, it ordinarily would not have oc- 
ed. At the trial the plaintiff puts in evidence curred. 

effect that plaintiff was injured when de- We need not tarry long in our consideration of 
int’s train left the track, and also evidence the first-named requisite. The theory underlying 
ing the extent of plaintiff's injuries. Plaintiff it is that if the defendant has control of the agency 
his case and defendant moves for judgment on causing the injury, plaintiffs probably will not be 
sind of insufficiency of evidence. In support in a position to show specific acts of negligence on 
motion defendant urges that plaintiff intro- the part of defendant. 


[E midnight express is roaring through the (a) The agency causing the injury must be 
ht 


no ev idence of negligence on the part of “The reason or theory of the doctrine of res ipsa loquitur 
dant. The court listens patiently to the argu- __ is based in part upon the consideration that, as the management 
\f defendant’s counsel and. upon its conclusion, _ control of the agency hee aa the injury is psa 
es the motion “Why?” asks counsel for de- the circumstances to which the doctrine applies, exclusively 
em _'s fOr yg: : . vested in defendant, plaintiff is not in a position to show the 
unt Res ipsa foquitur, answers the judge. particular circumstances which caused the offending instru- 
lant goes forward with its evidence; the jury mentality to operate to his injury, while defendant, being more 
favorably situated, possesses the superior knowledge or means 
ntiff of information as to the cause of the accident, and should 
oe , ' therefore, be required to produce the evidence in explanation.” 
The east-bound plane is hours overdue. Search- 45 C. J. 1205. 
lanes are se out al after several days it is . : . : 
ae = a ind tet - : ul day T! In the case of the air accident which we are 
rere wreckex in an uninhabitec egos 4 considering it is probable that the defendant has 
a osen _— ee Ps molished by the crash anc complete control of all evidence which might indi- 
ho were on board are dead. Actions are com- cate some specific act or acts of negligence on the 
ed against the air transport company by the part of the defendant. Evidence of defects in equip- 
representatives of the decedents. The plaint- ment rarely would be available to anyone but the 
ntroduce evidence that the decedents were pas- defendant. Most first-class air transportation com- 
+ — ne - . l- _e . > . . . ° . 
gers on defendants plane; that the plane crashed, panies use high-grade equipment and keep it in 
ng the death of decedents, to the damage of excellent condition. Consequently, evidence of de- 
¢:4r -*. ~* ¢ + and Fes d: 2 ai ° : - Y - 
tiffs. Plaintiffs rest and defendant moves that fective equipment would relate necessarily to par- 
. ] mi ] > ¢ " rr 1 ; . s 4 “. 
action be dismissed on the ground of insufh- ticular defects rather than to the use of improper 
cy of evidence Chere has been no evidence or insufficient equipment. Specific evidence of this 
gligence on the part of defendant, argues de- character probably would be unavailable to 
ant’s counsel. “Specific evidence of negligence  pjaintiffs. 
innecessary to sustain this action,” answers In some cases plaintiffs might be able to show 
tiffs’ counsel. “The do gost Otay es loqui- that weather conditions were such that the defend- 
applies. In other words, the thing speaks for ant was negligent in undertaking to carry pas- 
lefend : sengers. However, such instances would be un- 
= me, ee Ae? hick Myrtene vy usual. Most air transport companies maintain 
- ") is the question which 1 intend to efficient weather reporting bureaus. Their pilots 
aer S arti . . 
ee oe See Oe are informed fully regarding the state of the 
Where the thing which caused the injury complained of is weather before the flight is commenced. Often a 
to be under the management of defendant or his servants, plane is held until the weather clears sufficiently to 
the accident is such as, in the ordinary course of things, 6 « tati . bl afe. If th on th 
ot happen if those who have its management or control ma e ranspor ation reasonab y Sale. - ew ea er 
roper care, it affords reasonable evidence, in the absence iS known to be unfavorable, most carriers will re- 
planation_ by defendant that the accident arose from want fuse to Carry passengers. Furthermore, since the 
45 C. J. 1193 transport company is a common carrier, it is its 
The above quotation is a usual statement of duty to operate on a regular schedule. Conse- 
rule of res ipsa loquitur. We see that two con- quently, it is justified in attempting transportation 
must be met before the rule will apply, viz.: if weather conditions are reasonably good. In view 


res and shortly returns with a verdict for 


455 





456 AMERICAN 


3AR ASSOCIATION JOURNAL 








of the above considerations it usually would be diffi- 
cult for a plaintiff to establish negligence on this 
ground. 

Just how available to plaintiffs will be evidence 
of negligence on the part of the defendant while 
the plane is in flight? 

Where all of the passengers are killed, it is 
probable that plaintiffs could not produce evidence 
of acts of negligence during the flight. The testi- 
mony of an observer from the ground would rarely 
be helpful, and the pilot’s testimony, if he survives, 
would seldom be favorable to plaintiffs’ case. 

When passengers are available as witnesses one 
can imagine a situation where alleged acts of negli- 
gence of the defendant operator could be observed 
by the passengers. There is this difference to be 
noted between carriers by air and by rail, viz.: that 
in certain types of planes the operator may be 
observed by passengers, which is usually not pos- 
sible in transportation by rail. Furthermore, in 
clear weather a passenger could testify as to the 
approximate height of the plane from the ground. 
However, evidence of one unfamiliar with the 
operation of aircraft and offered for the purpose of 
demonstrating negligent operation is very apt to 
be so casual and inexpert as to fall short of being 
proper evidence of negligence. 

Of course, if evidence of the alleged negligence 
is available to the plaintiffs the doctrine of res ipsa 
loquitur is not applicable. It is my opinion, how- 
ever, that in most air accidents the plaintiffs will 
be unable to show specific acts of negligence on the 
part of the defendants and that those negligent 
acts were the cause of the accident. 

At any rate, in determining whether the doc- 
trine of res ipsa loquitur should apply in the par- 
ticular case before us, we are justified in assuming 
that the first necessary requisite is present, to-wit: 
control of the evidence by defendant. 

Let us now examine the second requisite neces- 
sary to bring about the application of the rule res 
ipsa loquitur: Is the accident of such a character 
as, in the ordinary course of things, does not occur 
if those who have control of the agency causing the 
injury use proper care? 

I cannot over-emphasize the statement that the 
answer to the question before us cannot be resolved 
by the application of legal formulae. The answer 
will not be found in the countless legal decisions 
that those learned in the law so habitually search 
for enlightenment. The question with which we are 
dealing has but recently presented itself to the mind 
of man and, so far as I am aware, no court of last 
resort has as yet considered it. 

The case of Sollack vs. New York, a decision of 
the New York Court of Claims and reported in U. S. 
Aviation reports for 1929 at page 42, seems to pre- 
sent the question. In this case a plane descended 
upon an automobile standing upon a public high- 
way near an airport. The claimant contended 
“that in the absence of any explanation on the part of the State 
as to how the collision occurred, the doctrine of res ipsa loquitur 
must be applied here for ‘if the entire circumstance as proven 
could not have happened without negligence of some kind, 
negligence is presumed and the burden of explanation is on the 
defendant.’ Robinson vs. Consolidated Gas Co., 194 N. Y., 37; 
that in the absence of an explanation, negligence must be pre 
sumed as a matter of law.” 

The case, as reported, does not indicate 
whether the claimant introduced any specific evi- 
dence of negligence upon the part of the defendant. 


I assume that no such evidence was introduced, fo, 
the Court does not refer in its findings of fa 
any specific acts of negligence. The Court f 
that the aircraft collided with the automobile, \ 
out warning to its occupants, while the automo! 
was proceeding in a lawful manner on a pub! 
highway. The conclusions of law, based upon 
above finding of fact, were to the effect that 
collision occurred solely through the fault and: 
gence of the pilot. 

The Court gives no reasons for its conclu 
and we cannot be sure from the decision that 
even applied the doctrine of ipsa loquitur 
Consequently, the decision lends little assist 
ance toward the solution of the problem before us 

Decisions involving an application of the rule 
as applied to other means of transportation, ar¢ 
little assistance. His honor had no hesitancy 
holding that the rule could be properly invoked 
when the railway train jumped the track. The 
operation of a common carrier by rail, in its present 
state of development, is of such a character that 
can be said with reasonable certainty that a tra 
will not leave the tracks if the railway company is 
exercising the high degree of care imposed vy 
common carriers. But if his honor is at all astut 
he will realize that transportation by air is a ney 
kind of animal. He will spend little time in the 
examination of the authorities, but will 
very interested in statistics on the causes of acci 
dents of air transportation companies. His hon 
will ask himself this question, viz.: When the planes 
of air transportation companies crash, is it due, in 
practically every instance, to the company’s negli 
gence? This is, of course, a pure question of fact 
and one upon which most courts will need consider- 
able enlightenment. Consequently, argument of 
counsel should be devoted largely to citation 
statistics, based upon the experiences of air trans- 
portation companies, as to whether accidents suc! 
as the one in question do or do not occur in the 
absence of negligence. 

What has been the experience of air transport 
companies concerning the causes of their accidents? 
Unfortunately, reliable statistics on the 
accidents of regularly operated air transport com- 
panies are not yet available. The Department of 
Commerce of the United States has compiled 
tistics on all air accidents and their causes. How- 
ever, the great majority of air accidents do not 
occur upon regularly operated air transportatior 
lines. During the years 1927, 1928 and 1929 less 
than 7% of all air accidents reported to the Depart 
ment of Commerce took place on regularly operated 
air transport systems. Ninety-three per cent of air 
accidents in that period occurred Sailies student in- 
struction, experimental and pleasure flying, and 
commercial flying other than by scheduled trans 
port operators. The independent or “gypsy” flyer 
is often without proper training. His equipment is 
apt to be faulty and probably is not inspected regu- 
larly. Accidents in experimental flying and student 
instruction are much more apt to be due to the 
human element than in the case of regular transport 
operation. For the most part, the large air trans- 
portation companies of the country use every effort 
to increase the factor of safety. Their equipment 
and pilots are of the highest order and their opera- 
tions are systematized and carried out along the 
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hich experie s taught them to be the 
kely to result in danger to the passengers and 
The statistics of the Department of Com- 
reveal that during the years 1927 to 1929, 
e, scheduled rs flew two and one- 
times aS many 1 s per accident as did the 
1eous fly« erefore appears that acci- 
curring uy ilarly operated air trans- 
lines are mu less apt to be due to the 
ence of th than in the case of in- 
lent, experi t r student flying 
is glance, | ever, at the statistics com- 
the Depart: Commerce indicating 
1uses of all air lents during the years 1927, 
8 and 1929. The Department divides the causes 


lents into ssifications. 


1 In the 





first class accidents due to personnel, 
include errors judgment, poor technique, 
edience of orde1 1 negligence on the part 
e pilots Chis also includes accidents 
by personn ther than the pilot. The 
of the Department show that during the 
al Te riod 54% of cidents were due to per 
The next clas auses of accidents due 
’ iterial. In this s included accidents due 
efective motors and structural defects in the 
which, according he Department’s figures, 
1 24% of tl cidents during the above 
} 
, The next class termed “Miscellaneous” and 
i les accident weather, darkness, land- 
helds and other uses 15% of accidents dur- 
he above period fall within this classification 
In the final clas placed accidents arising 
undetermined loubtful causes. The De- 
tment decided that 6% of air accidents during 
above period were due to undetermined and 
tful causes 
Do these statistics show that air accidents do 
ccur in the ord course unless the operator 
sport s been guilty of negligence? It cannot be said that 
, dents due to undetermined and doubtful causes 
1 accidents caus by weather, darkness and 
ty landing fields in any way brought about 
nt ; the negligence perator. 1 presume that if 
d sta t yperator should have anticipated bad weather 
H larkness, the Department would classify the 
lent as caused by an error on the part of the 
tat rsonnel. The method of classification followed 
9 ik : the Department indicates that all accidents due 
epa! “Miscellaneous” 1 “Undetermined” causes 
i e from causes beyond the control of the opera- 
4 In other word t least 21% of all accidents 
rted to the Department of Commerce during 
; vears 1927, 1928 and 1929 were due to causes 
ral 4 vhich the operat cannot be blamed 
fly Can it be said that. the operator is guilty of 
ent is igence in the remaining 79% of the accidents? 
reg this 79%, 24% are due to power plant and struc- 
udent | defects Defe sometimes develop in first 
o the : ss equipment during flight which were not dis- 
SD erable by inspection prior to the flight. If the 
trans ; rator uses high grade equipment which is main- 
effort d in good condition and is subjected to rigid 
rent ction, should he nevertheless be held guilty of 
pera cligence when iccident occurs by reason of a 
e th ect in the pla r the motor undiscoverable 
to flight? I submit that the proper answer 








to that question, at the present time, is “No.” The 
air transportation industry is as yet in its swaddling 
clothes. Every year sees the development of 
motors and planes with a higher factor of safety. 
Nevertheless, the present day aircraft often de- 
velops defects while in flight, and, of course, the 
nature of flight is such that an accident frequently 
results. It would seem that the inherent nature 
of transportation by air, together with the fact that 
aviation is as yet an infant, must lead to the con- 
clusion that an aircraft operator should not be held 
guilty of negligence for accidents arising from de- 
fects developing in the plane or motor when he has 
used every effort to guard against such defects. 

In the case of accidents due to personnel the 
operator should be held guilty of negligence. I 
have sometimes heard operators contend that they 
should not be held liable for the negligent acts of a 
pilot if the pilot was competent and had been care- 
fully selected. However, I can see no good reason 
for a departure from the usual doctrines of Master 
and Servant. 

Summarizing the above statistics: at least 21% 
of air accidents do not arise from the negligence of 
the operator and if we adopt the view that the opera- 
tor is not negligent in the case of accidents arising 
from defects in the motor or plane, unless the de- 
fects were discoverable by the exercise of due care, 
the percentage of accidents not attributable to the 
operator is even higher. 

If these statistics upon the causes of all air 
accidents reveal that between 20 and 30% of the 
accidents are due to causes beyond the control of 
the operator, it is highly probable that statistics 
based solely upon scheduled flying would disclose 
that a much higher percentage of air accidents are 
due to causes over which the air transport operator 
has no control. The high standard of the personnel 
and equipment employed by the large air trans- 
portation companies would surely reduce the per- 
centage of accidents due to personnel and defective 
aircraft, and the percentage of accidents due to 
weather, landing fields and undetermined causes 
would necessarily increase. 

The Department of Commerce informs me that 
it hopes to segregate at an early date the causes of 
accidents into classes of scheduled and miscel- 
laneous flying. Until that time one of the most 
reliable sources of information upon the subject is 
the opinion of our air transportation companies. 
The opinion of one of our largest air mail and pas- 
senger companies, based upon more than two years’ 
experience, was voiced by its officer in charge of 
operations as follows: 

“It has been our experience that the majority of our acci- 
dents are due to causes beyond our control. For example, bad 
weather is one of our greatest enemies. Despite close attention 
to weather reports our pilots are sometimes caught in blizzards, 
fog or smoke. We make a practice of giving a plane a thorough 
inspection before commencing a flight, but even the most minute 
inspection will not reveal all defective conditions in need of 
correction. 

“I would think that the experience of other large air 
transport operators must be similar to ours. In the present 
stage of development it is my opinion that many of the acci- 
dents occurring on the lines of first-class companies are due to 
causes beyond the control of those companies.” 

One has only to read the newspapers to learn 
that some of the most disastrous aircraft accidents 
in recent months have defied investigators seeking 
to learn their causes. Just prior to Christmas, 1929, 
a large passenger plane crashed shortly after taking 











458 


AMERICAN Bar ASSOCIATION JOURNAL 





off at Bolling Field. All persons aboard the plane 
were killed. Despite a careful and searching in- 
vestigation, the cause of this accident was not de- 
termined. Senator Hiram Bingham, President of 
the National Aeronautical Association, personally 
investigated the disaster and was quoted as saying: 

“I looked into the disaster very carefully and I talked both 
with eye witnesses and those who had talked with eye witnesses. 
It is one of those almost unaccountable accidents that will 
happen.” 

One of the strongest arguments against the 
application of res ipsa loquitur in this field is that 
the industry is so young that reliable statistics are 
not yet available on the subject. In other words, 
we are not yet able to tell just what are the chief 
causes of air accidents. If this be true, how can we 
say, without specific evidence on the subject, that 
an accident would not have occurred if the air trans- 
port company had used due care. Twenty years 
hence we should know the chief causes of aero- 
nautical mishaps. In twenty years, travel by air 
may be as standardized as is rail travel today. 
When that time arrives we justifiably may be able 
to point an accusing finger and say: “Experience 


leads us to believe that this accident would not |} 
occurred had you performed your duties carefu 
The burden is upon you to rebut this belief 
submit, however, that should the accusing han 
the law point in the direction of transportatio 
air in its present stage of development, the ac 
would be acting blindly and without justificat 

The doctrine of res ipsa loquitur should not 
applied to accidents occurring on regularly opera 
air transportation lines and I can best sumn 
my reasons for this assertion by the statem« 
“Accidents will happen in the best of air transport 
tion companies.” Motors will fail despite mi: 
and careful inspection prior to the take-off ; fog 
blizzards will envelop planes although the re; 
of the company’s well-organized weather bure 
justify starting the plane on its way. Transp 
tion by air may, in the future, become so perfe 
that planes will not crash, in the usual cours 
events, unless the operating company or its ag: 
are negligent. I submit, however, that despite 
rapid developments in aeronautics, the air tra 
portation industry has not yet reached that stag: 
of perfection. 
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A Department Devoted to Recent Books in Law and Neighboring Fields and to Brief 
Mention of Interesting and Significant Contributions Appearing in 
the Current Legal Periodicals 





ASES on Air Law, by Carl Zollmann, 1930. St. 
Paul: West Publishing Co. Pp. xii, 519.—This 


case book is divided into two parts of approxi- 


““ 


mately equal length, one entitled “Aviation” and the 
other “Radio,” and is supplemented by appendices set- 
ting forth the air commerce act of 1926, the uni- 
form state law of aeronautics, and the radio act 
of 1927. Unfortunately the title, as well as the 
inclusion in one volume of the two subjects, gives 
further currency to the all too prevalent notion 
that the peculiar legal problems introduced by 
the airplane and those introduced by the radio trans- 
mitter (and receiver) are akin and that the kinship 
is one of fellow species in the genus “air law.” In 
his treatise on Law of the Air (Milwaukee, 1927) the 
author effecied the same combination. 

The only common denominator in the two subjects is 
novelty. Aerial navigation constitutes a new develop- 
ment in the business of transportation; airplanes were 
born into the family of vessels, railroad, bus-lines, 
and automobiles. Radio communication constitutes a 
new development in the business of electrical transmis- 
sion of intelligence, and is the latest arrival in the 
family of telegraph, telephone, and cable. The most 
interesting (and fundamentally the only) challenge 
offered by aviation to existing legal concepts is that 
directed at the maxim cuius est solum, eius est usque 
ad coelum, from the points of view both of the indi- 
vidual landowner and of the sovereign nation. Vir- 
tually no one has dared assert seriously that this maxim 


has any significance whatsoever with respect to t 
elusive intangible electromagnetic disturbances called 
radio waves speeding through an hypothetical and pos 
sibly non-existent medium known as the ether. The 
important legislative and legal problems of aircraft hav: 
to do primarily with safety to life and property, bot! 
the plane and on the ground, and are finding expr 
sion in such statutes as the air commerce act of 1' 
and the uniform state law of aeronautics and i 
number of judicial decisions. The important legisla- 
tive and legal problems of radio communication ar 
primarily from the fact that the number of perso: 
who may engage in radio communication simultan- 
eously, whether in the United States, in the North 
American continent, or in the entire world, is definitel) 
and rigidly limited by the laws of nature ; the proble: 
are finding expression in cases involving the constitu 
tionality of the radio act of 1927 as against the fifth 
amendment, in impending conflicts between state and 
federal control, in decisions of courts and of the federal 
radio commission interpreting and applying the licensir 
standard of “public interest, convenience, or necessit 
and in treaties, statutes, and regulations for the prev« 
tion of interference. It is true that many airplanes ar 
now, and probably soon all will be required to be equ 
ped with radio apparatus ; the same, however, is true 
ships. The term “air law” may, therefore, be fitting!) 
employed to describe the body of novel legal principles 
which owe their existence to the advent of the airplan¢ 
to stretch the term to include radio law is unduly to 
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fy a slang expression sometimes used to signify 
, radio station is in operation, i. e., “on the air.” 
nder the heading of “Aviation” are assembled 
subdivided into chapters entitled “Air Space 
“Maritime Anal “Airports and Air- 
“Negligence of Owner of Aviation Field,” 
ity of Pilot,” “Inst “Common Carriers,” 
men’s Compensation Act,’ “Criminal Law,” 
ract,” “Air Mail and “Lien on Aero- 
Under the heading of “Radio” are assembled 
opinions of the Attorney General, and a few 
excerpts subdivided into chapters en- 
\ “Construction and Con- 

’ “Taxation and the Com- 
of and Control Over Radio 
Tort,” “Criminal Law,” “Contract,” 
and “Static.” It is 
some of titles; for 
the chapter on “Static” has 
e correctly described as man- 

interference, resulting from faulty construction 
plant, as distinguished from 
ym natural electrical disturb- 


ogies,” 
irance, 


SETVICE, 


neous 


History of Radio Act,” 
nality of Radio Act 
Clause,” 
y Station,” “ 


“Ownership 
right,” “Unfair Practices,” 
e to find 
le, the only cast 

with what is mor 


fault witl these 


peration of a power 
ference proceeding 
he book reveals | 
precedent to daté 


yw meager is the total of ju- 
either of the two subjects. 
uthor has included virtually every reported case 
than patent cases) in which the word radio is 
med up to the time of publication and has in- 
f all cases mentioning air- 
s necessarily refrained from 
any ition in the choice of radio 
rial, and has exercised very little in the choice of 
mn material. The book contains interesting foot- 
s citing German decisions, but the author has missed 
eat deal of foreign radio material which may be 
in current French and German publications de- 
exclusively to ra 
Many of the chapters have little or nothing to do 
problems peculiar either to aeronautics or to ra- 
they simply happen to involve airplanes or radio 
ratus. Such, for example, are the cases interpret- 
particular accident insurance policies, 
the cases involving alleged warranties by the seller 
he quality or efficiency of receiving sets. In reality, 
fore, the book is a thin cross-section of a number 
parate branches of law 
This leads to the inquiry as to what purpose is 
| by such a case book. It seems unlikely that “air 
as visualized by the author, will find a recognized 
standard law schooi curriculum. 
more likely that the principles of law created by 
ft will be dealt with severally under the appro- 
te standard curriculum subjects, with the exception 
e subject of federal and state regulation, and this 
hardly provide enough material for a separate 
se. The same is true of radio, except that the 
lishment of the federal radio commission and the 
ency i congress toward the creation of a commis- 
on communications bids fair to create a substan- 
held of practice analogous to that before the inter- 
commerce both aero- 
tical law and radio law are unquestionably valuable 
to the practising lawyer and to interested indus- 
and persons, but case books are usually thought to 
tended for the class 
This does not m 


a large proportion 
In so doing he 


ising discrimin 


lio laws 


clauses 


of its own in the 


commission. Treatises on 


room. 

in, however, that studies of the 
problems of aircraft and radio in all their aspects 
ramifications are unimportant. The establishment 


and success of the air law institute of Northwestern 
University law school and the similar movement at 
New York University law school are significant evi- 
dence to the contrary. These institutions not only offer 
valuable opportunities to study the living law in some 
of its most spectacular aspects. but also provide the 
much needed means for research and for helpful guid- 
ance of the development of that law along sound lines 
both in legislation and in judicial decision. A case book, 
however, cannot be of much assistance in such studies ; 
the progress of the law is too rapid. For example, in 
radio law, decisions of the court of appeals on appeals 
now pending before it from decisions of the federal 
radio commission will probably, within a few months, 
add more to the body of radio law than all the material 
collected in the case book on the subject of the inter- 
pretation of the radio act of 1927. As a source book 
of information for practising lawyers a case book may 
be of some assistance, but if that be its purpose, why 
omit the headnotes? 
Louis G, CALDWELL, 

Investment Trusts—How and Why. By Israel 
Baruch Leibson. 1928. New York: Rena Press, Inc. 
Pp. xiv, 770.—We sent this book to a very competent 
reviewer and he replied that the book does not seem 
to be of such interest to lawyers as to warrant review 
in the JouRNAL. “It is an elementary treatment of the 
subject, of limited scope, such as one might expect to 
see in a magazine intended for general readers. The 
book,” the reviewer says, “is brightly written.” 

C. P. M. 


Annual Digest of Public International Law Cases. 
1925 and 1926. By Arnold D. McNair and H. Lauter- 
pacht. London: Longman Green & Co. 1929. Cr. 8vo., 
pp. xiv and 497.—This volume contains a selection of 
decisions illustrating the development and application 
of principles of International Law by Courts and Trib- 
unals ; it gives a Digest of about 200 decisions of Na- 
tional Courts of more than a score of countries as well 
as of more than 150 decisions of the Permanent Court 
of International Justice and of other international trib- 
unals, special attention being paid to the principles of 
International Law underlying the decision. Not even 
those of us consule Planco who were saturated with 
Story’s Conflict of Laws, will dispute the fitness of the 
dedication of such a work to “the inspiring memory of 
John Westlake.” 

The decisions are classified logically and scientif- 
ically. No lawyer will imagine that the classes can be 
tigidly exclusive, and each class has its own place. 
There are those on International Law in General, States 
as International Persons, State Territory, Jurisdiction, 
State Responsibility, The Individual in International 
Law, Diplomatic and Consular Intercourse and Priv- 
ileges, Treaties, International Organization, Disputes, 
War and Neutrality. 

Not a case is to be found which is without inter- 
est but few are of special interest to Americans, lay or 
professional. Of these perhaps the most important is 
that of the funds of the Dail Eireann, which was con- 
stituted in 1918, 1919, to overthrow by force the rule 
of Britain in Ireland and to form an Irish Republic. 
The ensuing rebellion came to an end by an agreement, 
under which the Irish Free State was established, de 
jure. A minority of the Dail Eireann, however, stood 
aloof, and the question arose as to the ownership of the 
property of the original Dail. The Supreme Court of 








ARIA cgay ane 





460 AMERICAN Bar ASSOCIATION JOURNAL 





Ireland decided (December 17, 1925) in favor of the 
government of the Irish Free State as “by the suffrages 
of the electorate of Saorstat Eireann entitled as the 
lawful successor of the second Dail.” A _ different 
conclusion was come to, May, 1927, by a New York 
court which decided that the only government, if any, 
that could claim such moneys was the British govern- 
ment and as that government made no claim, ordered 
the money in New York to be returned to the original 
subscribers. 

A curious question as to prescription arose in 
litigation between Michigan and Wisconsin. Michigan, 
after lying by for at least 75 years, brought suit in 
1923 for the territory to which she claimed she was 
entitled; the United States Supreme Court, March 1, 
1926, held that rights of this character could be ac 
quired by open, long-continued and uninterrupted pos 
session of territory, and whatever may have been Mich 
igan’s rights originally, they had been lost by acquies 
cence. With this may be compared the decision of the 
British-American (1910) Tribunal that though the 
claim of the Cayuga Indians against the State of New 
York was brought to the attention of the British Col- 
onial Office in 1816, and the government made no claim 
till 1899, still the innocent cestuis que trustent, the In 
dians, should not be made to suffer for the neglect of 
heir guardians. But because New York refused to pay 
it by no means followed that the United States 
should. This neglect may have been due to 
the knowledge that the value of a Toronto vessel, which 
had been seized before the Declaration.of War in 1812, 
though awarded shortly after the close of the War, 
had not been paid—and, indeed, was not paid until a 
few years ago. The decision itself, is more than doubt 
ful. me judice. 

Germany had to pay for injury to the engines of 
a ship overworked in escaping from a submarine. Amer- 
ican sailors assaulted by their captain, at Dairen, in 
China, but leased to Japan, could get no relief from the 
United States court for China because jurisdiction 
over the district had been assumed by fapan 

The General Claims Commission, United States 
and Mexico, has made several decisions of more or less 
interest; e.g., the parents of a Mexican girl killed by 
an American lieutenant who shot her when she was 
crossing to the Mexican side of the Rio Grande on a 
raft, were awarded damages. In some of these cases 
damages have been assessed on principles quite opposed 
to those governing in cases under such legislation as 
“Lord Campbell’s Act,” in which damages were limited 
to strictly pecuniary loss. 

In November, 1926, the General Claims Commis- 
sion, United States and Mexico, awarded damages to 
the father, sisters, and brothers of John N. Connelly, 
killed by a mob in Mexico, and held that it “had to take 
into account the grief and indignity inflicted as a result 
of the killing of Connelly not only upon his father, but 
also upon his brothers and sisters.” And the editors 
note that “apart from separation or compensation for 
material losses, claimants have always been given sub 
stantial satisfaction for serious failure of duty to ap 
prehend the criminal.” This volume is well printed, on 
good paper, and well bound; the proof reading is ad 
mirable and the arrangement faultless; it is a credit to 
editors, printer, binder, and proofreader ‘alike 

WrttrAM ReENwIcK RIDDELL. 

Osgoode Hall, Toronto 


Revue de Droit Maritime Comparé. By Le 
Dor. Paris: Librairie Generale de Droit et de Ju 
dence. 1928. Vol. 18. Pp. viii, 871.—The “Rev 
Droit Maritime Comparé,” long known as the “E 
Internationale de Droit Maritime,” was found 
1885. 

Among its contributors are the best know: 
from all parts of the world who specialize in marit 
subjects, and for the past few years its manager 
been Mr. Léopold Dor, who only became a membx 
the Paris Bar after a long career in the French 
chant Marine, and who possesses very extensive 
nical as well as legal knowledge. Mr. Dor is consi 
in Europe as one of the most qualified men on 
tions of maritime law. 

The “Revue”’ is published twice a year, and 
entirely with problems involving maritime law 
questions of private law or of conflict of law 
thereto. 

It is the most complete repertory now in 
ence on maritime law decisions, and also includes 
documented articles relating to doctrine 

The first number for 1929 is a volume of 
than 800 pages. It gives a very compact study of 
“sister ship” clause, written by Mr. Audouin, Secret 
for the Committee of Maritime Brokers in Paris 


| 


in a clear and interesting style presents this fairly 
cent creation of English maritime practice. Another 
article by Mr. A. Choteau studies the effects of « 
tractual acceptance of the rules set at the Hague, 
its influence on those provisions of the bill of lading 
that are irreconcilable with the rules, such as they 
brought to light in a recent decision of a Brussels 
court. The remainder of the work involves the stud 
and discussion of the most interesting deci 
rendered by the principal courts in questions of n 
time law. To give an example of the importance of t! 
study, we might say that over eighty pages are devot 
to decisions rendered in the courts of the United States 
in the course of the last few months P. F 
New York City. 


[he Life of John Marshall. By Albert J. Be 


idge. Boston: Houghton Mifflin Company. 192! 


) 


Vols. Vol. 1, pp. xxii, 506, and xiii, 594; vol. 2, 
xvii, 644, and xvi, 611.—This is a reissue of the 
mer four-volume set. The type is the same and 
paper is very good ; the condensation into two volu 
is accomplished only by the use of thinner instead 
thicker paper. The present is designated as a “Poy 
Edition” and the publishers say that only 5000 
will be printed. 

This work was superbly reviewed by Andrew | 
McLaughlin in this JourNat for May, 1921, at pag 
2 T S RENE oe nes r 
231. The review, dwelling on the ability with wl 
Mr. Beveridge had performed the task, the brilli 
of the style, and the intense interest of the whole, 
pointed out certain things which marred, in the 
viewer's judgment, what might otherwise be conside: 
a biography approaching perfection C.P.M 
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Annual Meeting of National Conference of 
Judicial Councils 
Tuesday, August 19, 9:30 A. M., Hotel Stevens 


Hon. Harry A. 
f California 

Chas. k. Clark, 
ticut; Sam Bass Warner, 
School 


First 
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il Council of Conn 
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nization and Election of 


2 P. M. 
Joint Session With Judicial Section 
rane, Pre siding 


the Work of 


Hon. Frederick E. (¢ 


Judicial 
Judicial Council 


Council of 


Discussion of 


Meetings of Alumni Associations and Legal 
Fraternities 

The following Law School Alumni Association 
will hold Luncheon meetings at the Stevens Hotel 
on Thursday, August 21, at 12:30 P. M.: 

Chicago University Law School Alumni. 

Columbia Law School Alumni. 
School Alumni. 

Iowa University Law School Alumni. 

Michigan University Law School Alumni. 

Northwestern University Law School Alumni. 

Yale Law School Alumni. 

The following Legal Fraternities 
meetings on Thursday, August 21: 

Delta Theta Phi: Dinner, 6:30 P. M. 

Phi Delta Phi: Dinner, 6:30 P. M., Stevens 
Hotel. : 

Phi Delta 
Stevens Hotel. 

Phi Aipha Delta: Smoker and buffet supper, 
10 P. M., at Congress Hotel. 


Harvard Law 


hold 


will 


Delta: Breakfast, 8:00 A. M., 


ARRANGEMENTS FOR THE CHICAGO MEETING 


HEADQUARTERS: Hotel Stevens, Michigan Avenue 
and Seventh Street. Rates: Single rooms $4.00 and 
$5.00; double rooms $6.00 and $7.00; double rooms 

twin beds $9.00 and $10.00; parlor suites 

$19.00 per day up. There will be accommodations 

available in other Chicago hotels, information con- 
rning which will be sent upon request. 


Other Available Accommodations Conveniently 
Accessible to Stevens Hotel 


Distance ! 
Headquarters 
ackstone Across Street 
ngress 2 Blocks 4-8 6-11 
7-10 


7-12 


Twin 
Beds 
$10-16 
8-12 
8-14 


7-12 


Parlor 
Suites 
$22 up 
15 up 
18 up 
15 up 


Single Double 
$5-8 $6- 8 


' , 
Hote 


lrake 17 6-8 


er House 4-10 


Explanation of Type of Rooms 


\ room specified as a single room contains a 

le bed to be occupied by one person. This 
e type room may be occupied by two persons at 
idditional charge of $2.00. 

A double room contains a double 
upied by two persons. (Same 
ed in preceding paragraph.) 

A twin-bed room contains two single beds to 
ecupied by two persons. A twin-bed room will 
be assigned for occupancy by one person. 

A parlor suite consists of parlor and communi- 
ting bedroom containing double or twin beds. 
iditional bedrooms may be had in connection with 
lor. 

Each and every 


bed to be 
type as men- 


room has tub and/or shower 


Reservations 


Requests for reservations at The Stevens and 
rmation concerning other Chicago hotels should 
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be addressed to the Executive Secretary, 209 South 
La Salle Street, Chicago, Illinois. Reservations will 
be made at any hotel upon request. 

To avoid unnecessary correspondence, members 
are urgently requested to be specific in making re- 
quests for reservations, stating (1) whether double 
or single room is wanted, and if double the names 
of persons who will occupy it; (2) whether double 
or twin beds are preferred (if twin beds are not 
specified double bedrooms will be assigned) ; (3) the 
approximate rate; (4) date of arrival, including 
definite information as to whether such arrival will 
be in the morning or evening. 

While space at Headquarters is still available, 
it is being rapidly reserved, and therefore reserva- 
tions should be made as promptly as possible. 


Railroad Transportation 


Summer tourist rates will be available to mem- 
bers living on the Pacific Coast (California, Oregon, 
Nevada and Washington) and in certain territory 
west of Salt Lake City. These rates are lower than 
convention rates secured by the Association. 

In other parts of the country, where summer 
tourist rates do not apply, convention rate of one 
fare and one-half for round trip (25% reduction) 
has been secured for the benefit of members of the 
Association, and Individual Identification Certifi- 
cates necessary to secure such reduced rate, will be 
distributed to each member of the Association to- 
gether with the Advance Program prior to the An- 
nual Meeting. These certificates will enable mem- 
bers to purchase tickets at the special rate for 
themselves and dependent members of their fami- 
lies, who will attend the meeting. 





ENTERTAINMENT FEATURES OF COMING 
ANNUAL MEETING 





HE British and Paris Bars have accepted the 

invitation of the American Bar Association to 

become the guests of the American Bar Asso- 
ciation at its meeting in Chicago next month. The 
Chicago Bar Association, with the cooperation of 
the Illinois State Bar Association, is arranging to 
entertain suitably the foreign visitors and the visit- 
ing members of the American Bar Association. A 
large attendance is looked for and hoped for, prob- 
ably three hundred guests from abroad and about 
twenty-five hundred from our own country. The 
Chicago Bar Association has appointed a large 
committee of arrangements composed of an Execu- 
tive Committee and separate committees for the 
handling of particular duties, including a Ladies’ 
Committee to look after the entertainment of the 
ladies, both those from abroad and those from the 
United States. ' 

The meeting will be held during the week be- 
ginning Monday, August 18th, but the Conference 
of Commissioners on Uniform State Laws will con- 
vene during the preceding week and arrangements 
are being made to look after the entertainment of 
those arriving at that time. 

The President’s reception will be held on 
Wednesday evening, the 20th, at the Stevens Hotel, 
which has been chosen as the headquarters of the 
American Bar Association during the annual meet- 
ing. 

The foreign guests are scheduled to arrive 
Thursday morning, the 2lst. On that evening at 
the new Opera House, Wacker Drive and the 
River, Mr. Chief Justice Hughes of the United 


States Supreme Court will deliver the addr« 
welcome to our foreign visitors. 

On Friday evening, the 22nd, will be h« 
annual dinner of the American Bar Associat 
the Stevens Hotel. 

Not all the details have yet been arrang: 
the committees of the Chicago and Illinois 
Bar Association for the entertainment of 
guests, but the following plans have been 
upon and arrangements are being perfected t 
them out: 

The guests will be entertained Thursday a 
noon at a four o’clock tea at the Chicago Art |] 
tute on Michigan avenue at Adams street 
will give them an opportunity to see one of ou: 
stitutions in which we take great pride, wher: 
is conducted an art school whose attendance is 
largest of any art school in the entire world. 

On Friday afternoon our guests will be invit 
to a garden party at the South Shore Count: 
Club at 7lst street on the Lake shore. The d 
to that point from the Stevens Hotel can be n 
in a half hour or less. It is through the S 
Park system and along the site of the Cente: 
Exposition to be held in 1933 and known as 
Century of Progress, work on which has already 
begun. The Club house and grounds are very ex 
tensive and are well designed for the comfort: 
accommodation of a very large number of gu 

One of the unique features of this city w! 
cannot fail to be of interest to our guests from 
away is Chicago’s water front. Its beauty can best 
be appreciated when viewed from Lake Michiga: 

itself. A large boat 








The immense Stevens Hotel, which will be Headquarters during the Annual 
Meeting in Chicago, Aug. 20-22 inclusive—Photo by Underwood & Underwood. 
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be provided for a 
along the entire city f1 
beginning at ten o’cl 
Saturday morning 
ending at three p. 
Thirteen and a half n 

of this lake front park 
averaging more than 
third of a mile in widt! 
have already been « 
pleted. All of this ter: 
tory has been reclai: 
from Lake Michigar 
Probably few of the visi- 
tors will care to take the 
time to visit our 
city parks or forest 
serve district with. th 
great area of more t 
thirty-five thousa 
acres, but the lake f: 
development is fairl 
typical of the best of our 
park system. 

For Saturday aft 
noon after the complet 
of the boat ride s 
spectacle will be | 
sented in Soldier Field 
the outdoor stadium 
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View of Michigan Avenue, looking north—-Photo by Underwood & Underwood. 





nce as an educational cen- 
that we give our guests an 
ir two greatest universities, 
the south and Northwestern 
th. McKinlock Campus of 
ersity is within a mile of the 


by the shores of Lake Mich- 


c 


Chapel at Chi 
ces will be conducted by Dr. Charles W. Gil- 
Similar reservati 


wish to attend wil 


opal Cathedral 
On Sunday after: 


Tf 


gn guests at man 


re, after which 


+} 
ifl 


partments of medicine, law, 
The Chicago University 
the south, but it can be 
nute drive along the new 
lake. 

f our foreign guests will 
Arrangements are therefore 
several hundred seats at the 

recently completed Rocke- 
ago University where the 


ns to accommodate all who 
| also be made at St. James 
1 at Holy Name Cathedral. 


oon tea will be served to our 


of the homes on the North 
visitors will be taken to 


nia for the Sunday evening performance of 
Ravinia Opera Company. Mr. Ekstein has 


rteously suggest 


; 
; 


that we indicate our wish 


as to the opera to be presented that evening. Prob- 
ably his choice, in view of the occasion, would be 
a French opera. No other single event could better 
typify Chicago's eminence as a center of musical 
education and culture than this visit to the Ravinia 
Opera Company's charming home in the North 
woods. 

Guests will of course be given the opportunity 
to visit many other points of interest as they may 
choose, such as public parks and playgrounds, 
settlement houses, and our most famous mercantile 
and industrial institutions.* A detailed schedule of 
all such trips will be given to our visitors so that 
they may choose such of them as they may wish, 
and adequate transportation will be furnished. The 
many nearby golf courses will be asked to open 
their grounds and those who wish to attend races 
or ball games will be furnished accommodations. 

Amos C. MILLER, 

Chairman Committee on Local Arrangements. 





Binder for Journal 
On page VIII of this issue will be found an advertise- 
ment of what we regard as a satisfactory binder for the 
Journal. The price is $1.50, which includes shipping 
charges. Please send check with order to Journal’s new 
address, 1140 North Dearborn Street, Chicago. 





THE TASK OF LEGAL EDUCATION IN THE SOUTH 





Problems of Legal Education in North Carolina Taken as Symbolic of the Task in the South 


as a Whole 


Transitional Character of Period Under Consideration—Past 


Transi 


tions and New Ones Called for By Present Forces—Task of Southern Law 
School Leadership 


By ALBERT COATES 
Professor of Law at the University of North Carolina 


I. Introduction 


EOPLE are discussing southern life today in con- 
Prrrasting terms: the old south and the new south; 

the agricultural south and the industrial south; 
the backward south and the advancing south. Some 
of them are reviving the form and changing the sub- 
stance of Henry W. Grady’s phrases coined in the 
shadow of the Civil War: “the south of siavery and 
secession” and “the south of union and freedom.” 
The unifying theme of all these contrasts is the south 
in transition. North Carolina has in recent years and 
present days become symbolic of the south in this 
transition stage. The task of legal education in North 
Carolina is, therefore, symbolic of the task of legal 
education in the south. This article undertakes to 
throw upon this task the light obtained from a study 
of (1) the transitions in legal education in North 
Carolina, (2) the forces behind these transitions, (3) 
the forces calling for new transitions today. 


II. Transitions in Legal Education in North 
Carolina 


Law Schools. Legal education in North Carolina 
began in the private home where such men as John 
Louis Taylor and Edwin Reade acquired knowledge 
of the law by the unaided private study of such books 
as they could buy or borrow. From the private home 
it moved into the private office where Judge Daniel 
studied with William R. Davie, Judge Gaston with 
Francis Xavier Martin, Judge Pearson and Judge Bat- 
tle with Leonard Henderson. From the private office 
it moved into the private school conducted by such emi- 
nent lawyers as Judge Pearson, Judge Dick, Judge 
Dillard, Judge Bailey, George N. Folk. Some of these 
private law schools were conducted in connection with 
colleges: at Chapel Hill by Battle, at Wake Forest by 
Gulley, at Trinity by Avery. These schools were grad- 
ually absorbed into the college organizations and this 
absorption marks the transition of legal education from 
private to public law school. It was a transition from 
a school organized partly for private profit to one or- 
ganized wholly for public service; from a school with 
building, library and faculty limited by the amount of 
student fees to one with equipment limited only by the 
resources of the state. It meant that the isolated 
efforts of individual teachers were to be connected in 
the continuous efforts of institutions; that temporary 
teachings of the law were to grow into a consistent 
policy of legal education; that legal learning was to 
be integrated in institutions with the social sciences 


and the liberal arts. It meant that the foundations 
the modern law school has been laid. 

Law School Materials. The law books in commor 
use in colonial North Carolina were 
English. As late as 1845 in the first published 
school curriculum and 1849 in the first course of stud) 
prescribed by the Supreme Court only two Ameri 
books are listed. In 1880 more than half the books 
prescribed by the court and taught by the schools wer 
still of English origin. In 1881 the books of Amer 
can authors were predominant and gradually became 
exclusive. But the tenacity of tradition and the co 
servatism of the bar are strikingly illustrated by the 
fact that as late as 1906 Blackstone’s Commentaries 
still lived in the law school curriculum and in 1930 
nearly three centuries after its first appearance, th 
essentials of Blackstone in Ewell’s name are 
the requirements prescribed for admission to the bar 

In 1749 the types of law books commonly relied 
upon are indicated by an act of the Colonial Assembly 
requiring the justices of each county court to purchase 
Nelson’s Justice, Cary’s Abridgment of the Statutes 
Swinburne on Wills, Godolphin’s Orphan Legacy, Ja 
cob’s Law Dictionary, Wood’s Institutes. In 1849 the 
Supreme Court and the law schools were requiring 
the prospective lawyer to study such treatises as Black 
stone’s Commentaries, Chitty and Stephen on Plead 
ing, Fearne on Remainders, Saunders on Uses and 
Trusts. In 1910 collections of selected cases in place 
of the treatises appeared in the law school curriculun 
Wigmore’s Cases on Evidence, Richard’s Cases on In 
surance, Bigelow’s Cases on Bills and Notes, Mechem’s 
Cases on Agency, Godard’s Cases on Bailments 
examples. 

Thus, while the sources of materials of legal edu 
cation were slowly changing from an English to ai 
American emphasis the types of materials were chang 
ing from the handbook to the textbook to the casebook 

Law School Teachers. In the early colonial days 
the law student was his own teacher. Towards the 
close of the eighteenth century the beginnings of law 
teaching were to be found in those private practition 
ers who allowed students to come into their offices t' 
“read” law and to serve as apprentices in return for 
the use of the books and a more or less scattered com 
mentary instruction. 
century private practitioners were conducting regular 
classes in connection with their offices and at least one 
practitioner had retired from the bench and bar 
give systematic instruction in a school founded in con- 
nection with a college. The present century found the 


almost whol 


among 
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ves which had absorbed private law schools regu- 
recruiting law school teachers from the ranks of 
ers who had spent their youth and prime in the 
tice of law and who could bring their age and ex- 
nce into the classroom. Within the last three dec 
as the have grown they have gradually 
ted younger menibers of the bar to teaching posi- 
lowly changed from a pro- 
dawning profession. And 
Wake Forest, Mordecai at Trinity, Mc- 
McIntosh at Chapel Hill, coming to the 
their prime, the present generation of 
rs has discovered the beginnings of the profes- 
school teacher Che teaching technique in- 
ndent of the oner’s art has steadily ad- 
| from the and the comment to the 
wk and the lecture casebook and the class 
while the teaching emphasis has shifted 


propositions to be 


sch vols 


Law teaching has 
ial aftermath int 
ley at 
and 


Om It 


law 
practit 
handbook 
to the 
1ssion, 
“series of absorbed” to a 
series of problems to be solved.” 
Standards of the Bar. Until near the end of the 
al period the only requirement for a law license 
favor of the colonial governor and lawyers 
against gubernatorial ap- 
other recommendation, 
pacity or ability than that of being obsequious tools 
bad admiunistratior In 1760 the requirement 
idmission to the bar was shifted from the political 
of the governor “competent knowledge of 
law” determined by court. In 1849, for the first 
the court a definite course of study 
all applicants. In 1889 it prescribed a study of 
for at least twelve months. In 1900 it 
extended this time to least two years. In 1927 the 
Association mended that the standards be 
further raised by requiring a minimum of two years 
f college study followed by three years’ study of the 
aw. The Supreme Court has this recommendation 
ler consideration today 
III. 
in the Colonial 
ication have resulted 
North Carolina The « 


the 
continually 
ntment to the 


prot sting 
bar o1 ri 


pres¢ I ibed 
Ss course 


recon 


Forces Behind These Transitions 

These transitions in legal 

rom transitions in the life of 
harter from the Crown in 
1663 said and the Colonial Assembly of 1715 agreed 
hat “the laws of England are the laws of this govern- 
nt in so far as they are applicable to our way of 
ng and trade.””’ Throughout the colonial period and 
into the nineteenth century North Carolina faced 
problem of adapting the law of a closely knit Eng- 
to the scattered settlements. 
s task furnishes a clue to the transition from politi- 
to legal standards admission to the bar, from 
law student’s unaided study of law to the com- 
ntary legal instruction by the private practitioner in 
private office and the later organization of office 
isses, from the English to the American materials, 
| from the nformation of the handbook to 
more adequate content of the treatise. 
In the Nineteent} Around the middle 
the nineteenth century with the advent of the rail- 
id, activities within settlements expanded into activi- 
ties between settlements and began to weave scattered 
mmunities into a connected commonwealth. North 
Carolina faced the task of making over the law of 
scattered pioneer settlements with its largely continued 
inglish content to meet the needs of a steadily unify- 
ng state ishes a clue to the transitions 


Pe 
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scanty 


Century 


This task furt 
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from haphazard readings in preparation for the bar to 
a prescribed course of systematic study for a length- 
ening period of time, from the commentary instruc- 
tion of the private office to the organized instruction 
of the private school, from the private school connected 
with the office to the private school connected with the 
college, from the part time practitioner to the full time 
teacher. 

Today. From the early years of the present cen- 
tury this unifying state, on the expanding foundations 
of agriculture and industry supporting a growing su- 
perstructure of trade and transportation, commerce 
and finance, has been stretching by railway, highway 
and airway into the reaches of the nation and the 
world. The new lines of communication have widened 
areas of contact, brought the store in the next town 
into competition with the store across the street, the 
industrial enterprises of the state into competition with 
those of other sections, and in thus upsetting the old 
equilibrium have brought on new fights to retain old 
footings and establish new ones. Branch banks, chain 
stores, corporate mergers reflect the hurried efforts of 
business organizations to expand and reorganize into 
units coextensive with the newly created territorial 
reach. Codperative marketing reflects the efforts of 
farmers to cope with worldwide forces symbolized in 
every solitary field of cotton and tobacco. These 
changes in the structure and scope of the state’s activi- 
ties are working corresponding changes in individual 
lives—from the isolation of farmsteads to the concen- 
tration of cities, from the individualistic tendencies of 
the farm worker to the codperative tendencies of the 
factory worker. Neither the home, the church, the 
school or the political party is escaping. Signs of 
North Carolina's efforts to adapt her laws and their 
administration to these new conditions are apparent in 
the growth of the federal, state and local courts, of 
administrative tribunals illustrated by the Workmen’s 
Compensation Commission, in the agitation for higher 
standards for admission to the Bar, in the activity of 
local bar associations in studying current legal prob- 
lems, in the Governor’s recent call for the election of 
representatives to the legislature capable of dealing 
with these issues. Legal education in North Carolina 
faces the necessity of fresh transitions (1) in the scale 
of law school objectives, (2) in the content of the law 
school curriculum, (3) in the efforts of the law school 
teacher. 

IV. Fresh Transitions Called For 

Scale of Law School Objectives. The earlier prac- 
titioner undertook to prepare the apprentice in his 
office to handle the litigation arising between people 
who made their living and lived at home. Two gen- 
erations later the early law teachers undertook to pre- 
pare the students in their private schools to handle the 
litigation arising out of activities which no longer 
started in sight and stopped in hearing—activities con- 
necting neighborhoods as well as neighbors and state- 
wide as well as settlement-wide in scale. Today the 
modern law school faces the task of training lawyers 
for a law practice rapidly changing in character and 
scope under the pressure of forces which are no less 
local because they have a more than local sweep. The 
examination of land titles scattered among separate 
lawyers a generation ago is steadily concentrating in 
the hands of title companies and only the other day a 
banking institution announced title work as one of the 
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services it would render in the future to its customers. 
The preparation of wills, the administration of estates, 
the investment of funds are rapidly centering in the 
hands of trust companies. As independent stores be- 
come links in a chain and independent corporations 
merge into a far-flung system a similar reorganization 
in legal business is going on. With this growing con- 
centration of law practice the lone lawyer is giving 
way to the firm of lawyers and the general practitioner 
is going out before the specialized expert. As local law 
has grown up and been taught against an English back- 
ground and in an American setting, and as it increases 
in volume with every court and assembly, it is becom- 
ing more and more important and less and less ade- 
quate to legal education. State schools must look be- 
yond state and local lines to these new horizons in 
training lawyers even for state and local practice. 

Content of Law School Curriculum. Two distinct 
tendencies are apparent in the content of legal educa- 
tion in North Carolina as it has developed from its 
colonial beginnings. One is revealed in the changing 
types of available legal materials—from the handbook 
or abridgment containing the merest summary state- 
ment of the laws, to the textbook with its exposition 
of the laws and discussions of the origin and develop- 
ment of legal principles, to the casebook setting forth 
the actual decisions of the courts against a background 
of fact furnishing at least a partial explanation of 
their scope and meaning. 

Another tendency is revealed in the efforts to sup- 
plement these traditional legal materials—in 1845 when 
Battle arranged for his law students to study their 
statutes, decisions and treatises in terms of structure 
of the society from which they came, to which they 
applied, of which they were a part in so far as it could 
be found in college courses; in 1887 when Manning 
began to introduce into the law school curriculum as 
prerequisites to the law degree courses in political and 
social science and economics—including insurance, 
trusts, railroad transportation, labor unions; in the 
closing years of the century when these courses were 
shifted from the law school to the college, from the 
foreground to the background and out of the picture 
as the law school teacher advised prospective students 
to study them and then proceeded to teach law with- 
out reference to them. 

This division of labor has resulted in a dividing 
line between the traditional legal learning and the rap- 
idly developing social sciences. The artificiality of the 
line of demarcation is apparent when the statutes and 
decisions to which we go to find our laws send us to 
the life from which they came to find their meaning. 
It breaks upon us with all the stinging freshness of 
demonstrated truth when lawyers wrestling with the 
problems of par clearance, reasonable rates, unfair 
competition, taxation have by the very necessities of 
litigation been driven into consultation with teachers 
of economics rather than teachers of law. To confine 
the discussions of these problems in the classrooms of 
the law school to the statutes, decisions and legal trea- 
tises is to cut off essential and available sources of 
light. 

To eliminate this artificial line, between mutually 
interrelated materials, to teach the law of bills and 
notes in the light of the business of banks and bank- 
ing, the law of corporations in the light of the business 
uses of the corporate device, the law of crimes in the 
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light of criminology, is only a logical extension 
synthesis of already existing tendencies, necessa: 
legal training is to conform to the requirements o{ 
practice. 

Efforts of Law School Teacher. In early leg 
struction in North Carolina the teacher and the | 
titioner, the apprentice and the student, the scho 
the office, were one and the same. When the 
closed an office to open a school a gap appear: 
tween classroom and courtroom, law school and 
office, law teacher and lawyer. From that day 
the law teacher has been trying to fill the gap 
make up for the loss of the laboratories of law 
and courtroom he instituted moot courts and 
trials and continued them until the moot court be: 
mute and the mock trial a mockery. To make wy 
the diminishing value of his practical experienc: 
invited active practitioners to talk to his student 
current professional problems—an excellent su 
ment to legal training but an inadequate solutio: 
the educational problem. To bring the content of 
curriculum closer to the realities. of the practice he 
stituted for the opinions of text writers the avail 
processes of the courts. But these processes, be; 
ning with full investigation by lawyers on either 
of a controversy, proceeding with the presentatio: 
the trial court through parties and witnesses of select 
facts, going up to the appellate court in a printed 
ord containing an abbreviated statement of tl 
selected facts accompanied by counsel alone, fi 
come into the hands of the law teacher in the 
further abbreviated form of a court opinion contai 
ing a minimum of fact and a maximum of law u 
companied by parties, witnesses, counsel or c 
Thus the teacher is continually getting the little 
of the horn which calls on him for considerable b! 
ing to make a noise like a lawyer. 

The inadequacy of these devices simply indicat 
that in a day when the character of the practice 
changing at a rate which quickly converts experienc: 
into reminiscence it is not enough for the teacher 
have been in touch with the problems of the practic 
he must remain in touch with them; that in addition 
to studying “law in books” he must study “law in ac 
tion” ; in addition to studying the statute, decision and 
treatise as they appear he must study living trans 
tions as they arise in the offices of lawyers, business 
men and statesmen. To build the machinery for 
continuous coOperating relationship between school 
bench and bar is the task of the professional law scl 
teacher. 


V. Task of Southern Law School Leadership 


More men, more books, more equipment must 
added to southern law school organizations to mal 
them adequate to the task of legal education in 
south in these transition days. While the teaching 
staff in southern law schools has throughout the past 
century grown from one part time to eight or mor 
full time teachers, the scope of instruction and t 
volume of pertinent legal materials have grown at 
far more rapid rate, with the demonstrable result t! 
the teaching load on the eight or more men today 
greater than on one man one hundred years ago. Whi 
the libraries of southern law schools have grown fri 
the limits of the early nineteenth century office 
around forty thousand volumes, they have not grown 
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so fast as the legal materials essential to ade- 
teaching and research. Compare this status of 
rn law schools with the far surpassing facilities 
leading schools of other sections, and at least a 
| explanation appears for the comparative pov- 
)§ southern legal scholarship and of southern 
ve in American legal education. Add the fur- 
ict that with the south swinging back into the 
il scene, with national currents flooding through 
ns drowning out the localisms in their paths, 
rn law schools and southern law school gradu- 
innot be protected professional inferiorities 
And the task of southern law 

leadership is clear: to provide an added man 
r so that over and above the tasks of every day’s 
e which too often hold the teacher to a single 


vincial barriers 


ahead of his class, there may be a wider margin 
freedom in which creative energies may be put to 
tive work; to provide the added facilities of library 
juipment which will enable this added man power 
ve the farthest reach to its researches and bring 
ir the accumulations of experience on the prob- 
of the section it serves; to offer to the best legal 
opportunities as favorable as America affords 
vorking out rich and fruitful careers. 
It is not a short and easy task for men who ac- 
is fixed and final the existing hierarchy of Ameri- 
iw Schools. It is more than an administrative 
of shaping policies within the limits of budgets 
ed by minds attuned to traditional modes of legal 


king. Every great constructive movement in 


American legal education from the days of Langdell 
to the days of Pound, every great constructive program 
today at Harvard, Yale, Columbia, Hopkins, North- 
western and the rest has come from creative leadership 
with a crusading zeal which has shaped budgets to its 
needs. 

It is for such law school leadership that the South 
calls today, as the processes and activities already 
working in its life multiply with a mysterious rapidity, 
as its purposes and plans—from the efforts of an indi- 
vidual to build a business to the efforts of a people to 
build a civilization—its misunderstandings and con- 
flicts when individuals and activities meet and clash 
with the force of their momentum, all find their way 
into the lawyer's office and constitute the substance of 
the practice of law. It calls for the training of law- 
yers to see into and understand the structure of this 
society—its interests and activities and their subtle 
interrelationships; to state fairly and effectively the 
claims of each contending interest on its day in court; 
never to become the slave of a client nor sell out the 
law to him who has the money to buy but to discover 
in the tumult and the heat of clashing interests the 
countenance of justice and so make the law the hope 
and not the despair of the people; to be mindful as 
they guide human relationships through these difficult 
and delicate transition days that in the transactions of 
every day’s routine not only an agriculture and an in- 
dustry and a superstructure of trade and transporta- 
tion, commerce and finance but a civilization is in the 
making, and that though civilization is a by-product 
it is no less true that it is built by conscious indirection. 
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ehty Two Representatives of Twenty Nine State Bars Gather at Washington to Discuss Pro- 
motion of State Bar Solidarity and Effectiveness — Interchange of Experiences 
Between the Several Inclusive and Official State Organizations — Compila- 
tion of State Bar Acts With Notes and Annotations to Be Prepared 


By Herpert HARLEY 
Secretary of Conference of Bar Association Delegates 


HE special meeting of the Conference of Bar 
\ssociation Delegates held in Washington on 
May 7th marks a stage of maturity for the prin- 
s and practices involved in state bar integra- 
The purpose of the convention, as told by 
rman Thomas C. Ridgway, was to afford an 
hange of ideas and experiences between the 
eral inclusive and official State Bars, to consider 
idvisability of drafting an act which would em- 
the knowledge gained from rather wide ex- 
ence, and to discuss generally the promotion 
tate bar solidarity and effectiveness. 
EKighty-two delegates representing twenty- 
State Bars were in attendance. Chairman 
lgway explained the purpose of the gathering, 


saying that “we are here to consider the experi- 
ences and the difficulties that we have encountered. 
We shall hope to formulate plans based upon de- 
fects which have appeared in the integrated bar 
acts which will make the route easier for State Bars 
soon to traverse the same route. We shall hope 
further to formulate plans whereby the opposition 
which has arisen in some states may be overcome. 
We have had considerable opposition in California 
and are thus enabled to tell of some of the pitfalls 
which may be avoided in other states.” The Chair- 
man also said that the suggestion for the meeting 
arose in Memphis, where the Conference of Dele- 
gates had a symposium on the judicial council move- 
ment, followed the next day by the organization of 
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an Association of Judicial Councils of the United 
States. The present convention, he suggested, might 
at some future time lead to a national association of 
integrated state bars. He then named the seven 
states which have inclusive organization under 
statutes with self-governing powers, in the order of 
their adoption, as follows: North Dakota, Alabama, 
Idaho, California, New Mexico, Nevada and Okla- 
homa. Alabama was called upon for a statement of 
experiences and President Henry Upson Sims re- 
sponded. 
President Sims 

He said, in substance, that he wished to tell 
the Conference, holding for the time being the po- 
sition of President, what he had brought to the bars 
of the various states which he had had an opportu- 
nity to visit, as a duty of the members toward the 
organization. Those in Alabama who were inter- 
ested in state bar integration began as soon as the 
American Judicature Society submitted plans for 
organizing the bars of the states on an inclusive 
basis and with powers which the bars of other 
countries enjoy. It became evident to them—and 
he thought it was now evident to all who had had ex- 
perience—that the point was not merely the ma- 
chinery of organization, but in reality it was the crea- 
tion of an organization in each state for usefulness in 
some definite direction. 

The one fundamental gain, as it seemed to him, 
was that illustrated by the bar of Great Britain—that 
the bar itself should have charge of admissions to 
its ranks. The bar having this power can determine 
the qualifications of candidates for admission, the 
size of the state bar, the limitations put upon it, and 
so on. After careful deliberation they chose to fol- 
low substantially the draft act presented to the Con- 
ference of Delegates by the chairman of its com- 
mittee on State Bar Organization, Judge Clarence 
N. Goodwin.* 

The State Bar has charge of the admission to the 
bar and of the censoring and expulsion of members. 
The latter was less important than the former, be- 
cause, being lawyers, they were unwilling to turn 
anybody out of the bar who had not had a trial. 
Assuming that there is a reasonable number of ras- 
cals in the bar of every state, and the difficulty of 
turning them out readily, it would be seen that the 
test of admission was far more important, in the 
long run, than the test for expulsion. 

They began to realize, he continued, that in their 
organization they had something to do. They found 
the real duty of the bar to lie in taking charge of 
the administration of justice. The burden now car- 
ried in Alabama is to have the lawyers realize fully 
that inclusive organization with the powers named 
is merely a beginning; that the great work follows 
that. So, to the extent that he had beer able to 
preach-as President, he had tried to make the 
lawyers whom he had addressed realize that the 
ultimate aim of the state organization and all the 
integrated bars was to develop professional con- 
sciousness and the realization of what was their 
duty to each other and to the state; and that duty 
was to take charge of the administration of justice. 


Alabama 


President Sims then asked Mr. Edward H. 
Cabaniss, of Birmingham, to speak of the work of 


1, This draft makes no substantial variation from the earlier 
American Judicature Society Act, which was followed in California and 
several western states.—Secretary. 
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the Alabama State Bar. He said that two pra 
values, chiefly, have resulted from statutory o1 
zation of the Alabama bar: control of admis 
and the duty and the right to discipline men 
Before these powers were given nearly all appli 
for admission were accepted on the first exar: 
tion. After examiners were appointed by the St 
3ar Commission only one-third of the applicants 
were admitted. The effect of the power to discip! 
has been that it has been necessary to exer: 


in only a few instances, but it has hung as a sw 
over the heads of evil-doers and has made the: 


have. 
California 


On behalf of California President Charles A 
Beardsley said, 'n substance, that they had had 
two and one-half years of experience of bar integra 
tion in that state. When the California State 
Association completed its campaign for a State 
Act it disbanded. He would touch upon som: 
the advantages which he felt had resulted from the 
change. They had increased membership 
1,500 to 10,500, including every person entitled t 
practice law in California. They had provided a 
elected board with governmental powers recognized 
by the legislature and subsequently by the courts 
They were given control over admissions, subject 
to reasonable supervision by the courts. They 
given power to adopt rules of professional conduct 
supplementing the act as to the duties of attorneys 
and they had adopted such rules. They were give: 
power over discipline, and that power had been ex 
ercised. These all are powers that the voluntary 
association never had to any considerable extent 
Again, they were expressly given the general power 
to aid in the improvement in the administration of 
justice and the means with which to carry on that 
work through the fund created by membership dues 

The old California State Bar Association, he con- 
tinued, was in existence for eighteen years and al! 
during that time the very earnest and faithful work 
of the most devoted members of the bar of Calif 
nia was given to it. They were able to creat 
scarcely more than a ripple upon the calm sea 
inertia and professional indifference that character 
ized the rank and file of the legal profession—wit! 
one exception, that exception being the campaign 
which was prosecuted for the adoption of the State 
Bar Act. In the short period of two and one-hali 
years since reorganization, the State Bar of Calif 
nia had done many things which he would refer t 
briefly for the purpose of showing why he thoug! 
it has been a success, 

It had set up in every county a bar tribu 
where any person may bring a complaint against a 
lawyer and have it tried and disposed of, or put 
its way to the Board of Governors and the Supre: 
Court. The act gives power to require the att¢ 
ance of witnesses and to administer oaths. 

It had set up a simplified procedure for thes 
tribunals, which has for its aim the ascertainment 
truth. There are no technical rules of evidence, but 
simply a speedy and fair trial. 

The State Bar’s seventeen rules of 
approved by the Supreme Court, were having a 
great effect in governing the conduct of lawyers 
The most outstanding rules are those dealing with 
ambulance-chasing. There is now a campaign on t 
stamp out ambulance-chasing and solicitation 


’ 1yy 
conduct, 
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before. There 
yvement in conduct outside 
ng cases, which the State Bar 
the way to final adjudica- 


the administra- 
justice, they had co-operated with the Judi- 
nmittee which participates 
» voting, though without off- 
tatus. They had set up a section organization 
rtue of which every lawyer has opportunity 
rticipate and through which they ascertained 
ill of the bar and mobilized the intelligent 
irces of the bar in respect to all matters affect- 
administration of justice. 

complishment of two and a 


governing powers 
of a consciousness of its own 
member who, two or three 


For every 


dividual member 
| the public, there were now ten. 


The Supreme Court, he 
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serious thought to the 


s a whole, or the obligations 
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continued, 


had been 


generous in its support of the State Bar. The 
trict Court of Appeals in a case dealing with the 
aid: “We think the act a most striking land- 
relationship between bench 
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coming up. The profession also experienced the 
great advantage of prescribing rules for admission. 
Oklahoma 

Speaking for Oklahoma’s new State Bar, Presi- 
dent J. R. Keaton said, in substance, that they had 
organized their State Bar recently under an act of 
legislature, not as a corporation, but as a legal 
entity. They had followed the California bar act 
otherwise quite closely. They had organized with 
a Board of Governors composed of one representa- 
tive from each of nine Supreme Court districts and 
four elected at large. They had not followed the 
California act in including in the commission pro- 
vided to carry the act into effect the Chief Justice of 
the Supreme Court, because, with two associate 
justices, he was at that time under a charge of 
impeachment. That unfortunate situation had prob- 
ably hastened the work of getting the act passed, 
giving the bar powers of self-government and im- 
posing upon it the duty of regulating its own mem- 
bers and cleaning its own house, as the press 
expressed it.? 

The State Supreme Court, he continued, had a 
custom of admitting on motion. Members of the 
legislature, who had never pretended to study law 
at all, were admitted. Political influence extended 
to others who were thus admitted. So that one of 
the prime objects in their efforts was to enable the 
bar to get control of admissions. The act says: 
“The Board shall have power to fix and determine 
the qualifications for admission to practice law in 
this state, and to appoint a committee of not more 
than seven members with power to examine appli- 
cants and recommend to the Supreme Court for 
admission to practice law those who fulfill the re- 
quirements. No person shall have power to practice 
without such recommendation.” 

That caused some friction in getting their rules 
approved by the Supreme Court, but they had 
adhered to the provision that no person should be 
admitted without the recommendation of the Board, 
and had gotten it through. But they had met the 
need of the Supreme Court by adopting a rule which 
provides ‘that the Court may review the action of 
the Board in granting or refusing a license, and may 
admit one who has failed of recommendation if the 
Court finds that the “literary and legal educational 
qualifications” of the applicant are sufficient, and 
may refuse a license to one who has been recom- 
mended if the Court finds that his “literary and 
legal educational qualifications” are insufficient. 
That gives the court reviewing power but strips 
it of its old power to admit on motion. 


Crisis for Oklahoma Bar 


The Oklahoma State Bar is now at a crisis, he 
said. The Board has taken to the Supreme Court 
a case decided by a District Court judge who issued 
a writ of prohibition against the Board’s proceed- 
ing to hear and try a party who had been convicted 
of a felony and who persisted in the practice of the 
law. That decision of the District Court held the 
act invalid. They believed, however, that they 
would succeed in this litigation. As in California, 
they only recommend disbarment to the Supreme 
Court, and in three or four cases the Court has con- 
firmed the Board’s ruling. The instant case par- 

2. The Oklahoma Bar Act was passed by the legislature with only 


twelve dissenting votes out of one hundred and sixteen in the two 
legislative chambers 
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ticularly questions the right of the bar, under the peculiarly flourishes, and the practice of law 
act, to require payment of dues tainly does not take on those aspects of high a 
President Keaton also spoke of the situation in ture of which they had heard from Oklahoma 
his state of attorneys receiving retainers as high as_ they did think there was very great need of 
$50,000 and $75,000 whose names were never dis- to control admission to the bar. There was 
closed on the record, but who were expected to siderably less need for an integrated bar fron 
favorably influence judges. This had resulted in a_ standpoint of disbarment, but a pressing nee 
rule not found elsewhere, he thought, which requires believed, exists for it in every state in the U 
lawyers promptly to file their appearance whenever from the standpoint of giving the bar a cons: 
retained in relation to litigation of any sort in any ness, not merely of its own self as a professior 
court. He also spoke of another rule which had _ of its duties and its potentialities of leadershi; 
been adopted to meet a similar situation of under- the part that it plays in citizenship. 
ground influence, either real or pretended, and which 
makes it a ground of disbarment of an attorney 
when it can be shown “that he has represented to Mr. Drevfous of New Orleans submitted 
any person, either by writing or deed or otherwise, complete report filed with the Louisiana State 
that he or any other attorney has political or per- Association by its committee. 
sonal influence with any court, or judge thereof, President James E. Duffy of the Michigan Si 
commission or tribunal exercising judicial or quasi- Bar Association told of progress in his state, w 
judicial powers, or charged by law with the per- the American Bar Association standards of | 
formance of any duties requiring the exercise of education have been adopted. Upon complaint 
discretion, or with the attorney general or any of any lawver against another the Attorney Gener 
his assistants or with the county attorney of any jx, ‘required by statute to investigate and condi 
county ; providing this shall not apply to complaints any proceeding. He asked concerning the constitu 
made to proper authorities.” This rule was drafted tionality of treating the bar as a corporation 
by the Supreme Court and accepted by the State bar act. On this query and a similar one by 
Bar. There is now pending a case under this rule Arthur Tuttle, of Detroit, where the city associat 
in which a lawyer accepted a fee of $5,000 on the js interested in state bar integration, considerab| 
representation that he could get an opinion to suit discussion ensued. President Beardsley. of Calif 
on a tax matter. nia, said that the California act distinctly creates 
Texas public corporation, composed of every person e1 
titled to practice law, and vests certain limited g 
ernmental powers in the corporation; and the Su 
preme Court has sustained the act in this respect 
Mr. Julius Henry Cohen spoke of the situat 
He added im New York. The court had held in the ambulance 
chasing investigation there that the Supreme ( 
has complete control over the conduct of lawyers 
just as the court has control over the court 
its ‘furniture, and the conduct of litigation. TI! 
theory of the inclusive bar, as they saw it, was that 
by virtue of the bar’s relationship to the administra 
tion of justice and the court’s control of their 
duct as individuals—they joined collectively in 
exercise of their franchise to see that justice 
administered properly, and they were given 
tional power to meet the responsibilities of th 
franchise. The court has the right to draft at ar 
time any group of lawyers to perform a funct 
in the administration of justice. It has declar 
Virginia that it can do so of its own motion at any time 
had never felt that the corporate shape of 
agency was of such vital consequence as the 
sition of a collective responsibility upon the bat 
aid of the franchise granted to its individual 
bers. 


Other States 


Mr. Harry W. Lawther, chairman of the Texas 
State Bar Association committee on bar organiza- 


tion, reported that their draft act, modeled closely 
on the California act, had failed to pass the legis- 


lature but that efforts would continue. 
that under the present law the procedure of dis- 
barment is conducted by the state’s attorney, who 
throws the burden on the complaining lawyer, and 
the defendant has a right to trial by jury. Lawyers 
dislike to undertake such a prosecution. The de- 
fendant asserts that he is being persecuted; that 
other lawyers are jealous of his getting more busi- 
ness than they get. The present law is inadequate. 
They hoped to win our fight for integration by 
statute and they have the advantage of Oklahoma's 
success. He had told his people, “My Lord, if 
Oklahoma can get a thing like this through, it looks 
like Texas ought to.” 


Mr. Robert B. Tunstall told of activities in Vir- 
ginia, where an act was drawn to integrate the bar 
for its essential functions, but without disturbing 
the existing State Bar Association. The latter fos- 
tered the movement and directed it to a convention 
representative of all the thirty-four judicial circuits 
of the state. Mr. Tunstall’s committee of ten, one On a query by Mr. W. M. Crook, of Tex 
from each congressional district, appeared before Mr. Beardsley said that the California State 
the bars of all the circuits before the convention. acted on the theory that an attorney complain¢ 
very circuit was represented in the convention and need not appear before the investigating committ 
an entire day was devoted to discussion, resulting or the board of governors. They had adopt 
finally in approval of the proposed measure on rule providing for publication of notice to ap] 
principle. The bill was completed and introduced and answer and they had recommended disbart 
in legislature in 1928 and failed of enactment. In and the Supreme Court had disbarred, a number 
this year it was again introduced and was defeated who have never appeared at all. Chairman Ridg 
in the senate by a vote of twenty-four to fifteen. way added that in California all hearings on 

In Virginia, he said, there are no very large cen- ciplinary matters before local trial committees 
ters of population in which the legal malefactor held in executive session unless the accused des 


Power to Compel Appearance 
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Binder for Journal 


The Journal is prepared to furnish a Binder to those 
wish to preserve current or back numbers, at a price 
1.50, postage paid. This represents merely the manu- 
rer’s cost plus expense of packing, shipping, carriage, 
The Binder presents a handsome appearance and is 


sll made and serviceable. Please send check with order 
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MY OWN BRIEFING 
IN MY OWN WAY” 


To the lawyer who says that and does 
not use A. L. R. we would respect- 
fully call his attention to the follow- 
ing facts: 


A. L. R. now contains about 7,000 
exhaustive and logical briefs on 
important subjects of the law. 


A. L. R. briefs help to win cases. 
Why spend time in doing research 
work when A. L. R. does it for you 
and does it right? 


A. L. R. gives authorities on both 
sides of the question, so opposing 
counsel cannot take you by sur- 
prise. 


A. L. R. is ready to take lots of 
work off your hands, to do it well 
at less cost. 


A system so helpful, so simple in 
operation, and so enduring war- 
rants investigation and prompt ac- 
tion on your part. Write to us 
today for more information. 
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200 McAllister Street 
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to deliver the Morrison Founda- 
= ; ion ture annually and to provide for 
valifornia publication. Dean Roscoe Pound, of 
Harvard University Law School, will 
leliver the first in this series of lectures 
rs of State Bar Hold Meeting— under this foundation at the Pasadena 
Agreement for Alexander F., mvention of The State Bar on the eve- 
Morrison Lecture Foundation iing of Thursday, September 18. 
ia Cicswremnic tate The report of the Title and Trust 
? id vommittee, of which J. W. Morin of 
Pasadena is chairman, which is investi- 
gating the activities of trust companies, 
banks and title companies in connection 
with the practice of the law, is in course 
of preparation and will probably be 
ady for the Board meeting in June. 
homas C. Ridgway, of Los Angeles, 
reported, with reference to the recent 
Conference of Representatives of Inte- 
grated State Bars and State Bar Asso- 
ciations at Washington, D. C. Great 
nterest was manifested in the reports 
from the State Bar organizations, as 
well as from the States in which the 
State Bar movement is now being con- 
lered, the principal feature of the 
being the report from Califor- 
h was presented by President 
\. Beardsley of The State Bar A. W. Cozart 
ference authorized the prepara- 
an annotated compilation of ex- 
d proposed State Bar Acts for 
n to bar associations through- 
Inited States. Cloister Hotel, Sea Island Beach, near 
ard discussed in some detail Brunswick, Georgia, on May 29th, 30th, 
ive program for the Pasadena and 31st, 1930. During the year Joseph 
The sessions will begin E. Pottle, President of the Association, 
morning, September 18, at 10 died and was succeeded by the First 
th President Beardsley pre- Vice-President, Rembert Marshall, of 
he reports of the Committee Atlanta, who presided over the delibera- 
cxaminers and the Committee tions of the Association. 
ndment of Section 24 of the Howard E. Coffin, of Sapelo Island, 
(ct, relating to educational Georgia, addressed the Association as 
nts for admission to practice, its principal speaker on “Georgia and 
presented at this session. Her Resources.” Other addresses were 
hief Justice Waste of the Su- made by Justice Samuel C. Atkinson of 
muurt is scheduled to open the the Supreme Court of Georgia; Judge 
session. The reports of Sec- Nash R. Broyles of the Court of Ap- 
congestion in the appellate peals of Georgia; A. C. Wheeler of 
be discussed at this session. Gainesville; Hatton Lovejoy of La- 
Grange, and Pope F. Brock of Macon. 
r members of the bar, who The Association referred to a Com- 
nt a program of addresses on mittee. composed of A. W. Cozart of 
f importance to the bar Columbus, Alex W. Smith, Jr., of At- 
sscoe Pound, of Harvard Uni- |janta, and H. F. Lawson of Hawkins- 
School, will deliver the first ville, the consideration of the amended 
under the Morrison Lecture Canons of Ethics promulgated by the 
n at 8:30 o'clock, following American Bar Asssociation. 
lawyers’ dinner. 4. W. Cozart, of Columbus, for 
will be devoted to a field day many years active in the work of the 
ion concerning unlawful prac Association, was elected President. Er- 
law. The reports cf the Com- win Sibley. of Milledgeville, was elected 
Title and Trust Company 4 member of the Executive Committee 
Adjusters and Unlawful Logan Bleckley as Treasurer, and H. F 
ll be presented. Ambulance Jawson as Secretary were re-elected. 
will be discussed. Che following additional officers of the 
| Association were chosen: 








President of Georgia Bar Association 


will be devoted to unfinished 
© presentation of new off- First Vice-President, H. A. Wilkin 
vernors and to miscella~ .@, Dawson: Vice-Presidents: First 
The annual banquet will pictrict, C. M. Tyson, Darien; Second, 
Saturday evening, Septem- R G. Hartsfield, Bainbridge; Third, H 
lock \. Wilkinson, Dawson; Fourth, B. J 
Mayer, LaGrange; Fifth, E. Smythe 
+e , Gambrell, Atlanta; Sixth, Baxter Jones, 
Georgia Macon: Seventh, E. S. Taylor, Summer- 

_ ille: Eighth, Orrin Roberts, Monroe; 
Georgia Bar’s Annual Meeting Ninth, Robert L. Russell, Winder: 
Annual Session of the Tenth, James M. Hull, Augusta; 
\ssociation was held at the Eleventh, J. P. Highsmith, Baxley; 
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Twelfth, A. S. Bradley, Jr., Swainsboro. 





Executive Committee: Alex W. Smith, 
Jr., Chairman, Atlanta; David S. Atkin- 
son, Savannah; W. W. Mundy, Cedar- 
town; Erwin Sibley, Milledgeville. 

H. F. Lawson, Secretary 
Illinois 





Illinois State Bar Association Annual 
Meeting 
The Fifty-fourth 


annual meeting of 


the Illinois State Bar Association was 
held at Bloomington, May 28 and 29, 
1930. It was an all-Illinois program. 


Everyone who participated was an IlIli- 
noisan. 

The session opened Wednesday morn- 
ing with the reports of officers, the Sec- 
retary’s report showing that members 
in good standing now number 3,997, 
while the Treasurer’s report showed all 
bills paid and $1,000 invested in certi- 
ficates of deposit. The Life Member- 
ship fund has a balance of $6,295.30, the 
income of which is being used for such 
the American 


activities as annotating 

Law Institute Re-statements, while the 
Illinois Bar Pension Foundation has a 
balance of $19,809.15 on hand. The in- 


come of the latter fund is used for chari- 
table purposes to members of the bar 
who have been unfortunate and suffered 
financial reverses. 

The outstanding feature of the 1930 
annual meeting was the large number 
of local Bar Associations represented by 
delegates. Illinois has ninety-eight local 
Bar Associations and of this number 
sixty-two sent in their lists of duly 
credited representatives before the meet- 


ac- 


ing. A check of the registration shows 
that the representatives of ten more as- 
sociations were present. These dele- 


gates represented at least ninety percent 
of the lawyers of Illinois and indicated 
that the day is not far distant when 
Illinois lawyers will have an all-inclusive 
Bar Association. 

“The Modern Lawyer” was the sub- 
ject of the annual address of President 
John D. Black. “The lawyer of today 
must have an accurate knowledge of 
business, and in general must be an ex- 
pert in a wider field than ever before,” 
said President Black. “To advise clients 
of their rights today requires a knowl- 
edge of odd principles and ability to ap- 
ply them accurately to new conditions 
The lawyer cannot stand still. He must 
be alert and abreast with the knowledge 
and progress of his times.” 

The reports of the committees showed 
increasing activities among almost all 
of them, but under the rule of the Asso- 
ciation only those reports which required 


action by the Association were pre 
sented orally and this feature of the 
meeting was soon disposed of. 
Wednesday afternoon was devoted t 
social activities, a golf tournament for 
the men and a tea at the residence of 
Governor Fifer for the ladies being the 
leading events. In the evening an in- 
formal dinner was given at the Maple- 
wood Country Club, after which Presi- 


dent Black introduced presidents of 

each of the seven Federations of Local 
jar Associations and short reports were 

made by them of the activities in their 

respective districts 

The next order of business provided 
the by-laws was special addresses 


the 


by 











and this occupied the Thursday morn- 
ing session. Honorable Louis Fitz 
Henry, United States District Judge, 
led off with an address, in which he 
developed an interesting point of view 
of the encroachments of National gov- 
ernment upon State rights. He de- 
clared that the Interstate Commerce 
Commission came by reason of failure 
of the States to adequately handle trans- 
portation problems; the Narcotic Act 
came because the local police power was 
unable to cope with the narcotic trade; 
the Mann Act came because State police 
officials did not provide remedies for the 
wrongs of white slavery; the Dyer Act 
was passed because the States were un- 
able to stop theft of automobiles, while 
the Eighteenth Amendment to the Fed- 
eral Constitution came because the local 
authorities were unable to cope with the 
evils of the saloons. The Federal Gov- 
ernment has at no time encroached upon 
the rights of States when the States 
were willing and ready to take care of 
the subject in question, but the judge 
warned his hearers that unless State 
and local governments developed sys- 
tems to adequately discharge their gov- 
ernmental functions they would auto- 
matically surrender such powers to the 


stronger centralized Federal Govern- 
ment. 
Mrs. George Thomas Palmer, State 


an interesting 
the First Line 
of Defense.” She was followed by Dean 
A. Leon Green of Northwestern Uni- 
versity Law School, who gave a cleverly 
thought out speech upon “Jury Trial 
and the Appellate Court.” The Dean 
developed the history of the trial courts, 
showing how originally they were the 
most important branch of the Judiciary, 
and Appellate Courts were merely courts 
of review to correct errors, but that in 
the development of our American 
tem of jurisprudence the seat of author- 
ity has shifted from trial courts to the 
Appellate courts, not only in the cor- 
rection of errors of the trial courts, but 
as far as they may legally go, directing 
the methods by which the lower courts 
shall function. 


( fice r, gave 
“Probation, 


Probation 
address upon 


sys- 


[he presentation of the subject “Shall 


Women Serve on Juries in Illinois,” by 
Roger Little, Esquire, of Urbana, pro- 
voked an interesting discussion, which 


was participated in by a number of dele- 
gates and resulted in a resolution direct- 
ing the Board of Governors to consider 
the matter of submitting a referendum 
to the members of the Association before 
the coming fall elections. 

The recent Illinois Legislature estab- 
lished a Judicial Advisory Council, and 
this was the first opportunity its mem- 
bers had to present its work to an 
annual meeting of the State Bar Asso- 
ciation. The audience room was packed 
with delegates on Thursday afternoon, 
when Senator A. S. Cuthbertson opened 
the meeting by giving the story of the 
organization of the Council and its work. 
He was followed by Judge Harry Fisher 
of Chicago, Senator James J. Barbour 
and Honorable Roger Little, all mem- 
bers of the Council. Thereafter Honor- 
able Myron Mills, President of the IIli- 
nois State’s Attorneys’ Association, gave 
a talk pledging the support of the State's 
attorneys to the work of the Council 
George B. Gillespie, Esq., of the Spring- 
field bar, then delivered an interesting 
talk in support of the work of the Coun- 
cil, and a resolution was passed unani- 
mously endorsing the Council's activities 
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climax 


ninety 


Illinois 


Fifer, 
of the 
The 


Lean County 
story of the 


four years before, 


Without 


the hotel. 
and thirty-five 
held his 


remarkable 


events of the earlier 
opening, 
connecting 
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in his 
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Higher Bar Admission Standards in 


The efforts of the 
ciation to elevate 


mission to the 


fruit, 


Committee on 
mission are J. 
St. Louis; J. 
Eberle, St. 
Bloomfield; 


composed 
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the same 
proved by the 
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1ARLES G. Rose 


North Carolina Bar Assn 


al bar organizations will 
the State Bar Organi 


lress of welcome was delivered 
M. Johnson of the Aber- 
and was responded to by 
Stevens of the Warsaw Bar 
address on “General 
he Government Aim” was 
by Senator Walter F. George 
a 
vutstanding addresses were de 
Governor QO. Max Gardner 
nt Day Tax Problems;” by 
Upson Sims, President of 
n Bar Association, on 
Judicial Administration,” 
MacClamroch, Jr., of 
“The Practice in the 
Justices of the Peace.” 
Rose of Fayetteville was 
‘resident, and Messrs. J. D 
Asheville, Walter Woodson 
and R. H. Sykes of Dur 
elected Vice-Presidents, and 
London of Raleigh was re 
Secretary-Treasurer Messrs 
Hutchins of Winston-Salem 


tructive 


nes 


on 


\. Whitaker of Kinston were 





North C 


arolina 


the Executive Committee, the 
embers being S. G. Bernard 
ot Asheville, \ \. Hicks of 
D. Pruden of Edenton and 
d Cooke of Greensboro 
M. Lonpon, Secretary 








th 


Carolina Bar As 
Annual Meeting 


ation s 


Ohio 





Cuyahoga 


pal 


County Bar to Study Munici- 
Liabilities and Duties 
the liabilities and duties of 
ill be made by Che 
Bar Assoc at ons 


’ 
s an 


Legislation, of which John A. Alburn is 
Chairman, according to the Ohio Bar 
Association Report for May 27. 

The Committee will sift Supreme 
Court decisions on governmental func- 
tions of a municipality and make a 
study of the entire situation in order to 
ascertain in what respects the city is lia- 
ble where it causes damage to people. 
It will study the question of what are 
the city’s duties to its citizens and what 
legislation should be passed to correct 
this anomalous situation. 

“In some cases of injury the city is 
considered liable, but in other matters 
where the injuries are just as severe the 
city is not liable solely because of an 
ancient decision of Court which goes 
back to the time of feudalism. These 
distinctions have become imaginary and 
useless in the modern community. They 
are based on the obsolete doctrine that 
the King can do no wrong,” says Chair- 
man Alburn. 

The Committee on Legislation and 
Law Revisions is made up of: Alburn, 
Joseph E. Peck, S. S. Katz, Peter M. 
Mizenko, Judge Samuel Silbert, Judge 
Virgil Terrell, Bruno P. Lange, L. G. 
Collister, Martin N. Goldberg, Ralph L. 
Ammerman, L. R. Canfield, Geo. W. 
Furth, J. B. Dworken, Blase Buonpane, 
Frank G. Carpenter and Walter I. 
Krewson. 

Three Veteran Dayton Lawyers Hon- 
ored by Fellow Club Members 

Members of the Dayton Lawyers 
Club recently paid a tribute to three of 
their associates who had rounded out 
fifty years of actual practice. The occa- 
sion was a dinner on the 24th anniver- 
sary of the club itself, and the lawyers 
honored were O. F. Davisson, Judge O. 
B. Brown, and Judge E. P. Matthews, 
all of whom are still active ir their pro- 
tession 

The honored guests were introduced 
by the Club’s president, Mr. Harry 
Munger. Speaking for the other club 
members, Judge Robert R. Nevin, after 
outlining the careers of his colleagues, 
stated that their integrity, wisdom and 
ability had added new laurels to the 
local bar. They responded with expres- 
of appreciation and _ interesting 
comparisons of the practice of law fifty 
years ago and now. 


sions 





Miscellaneous 





Irish Free State Minister Guest of 
Honor at Otsego County (N. Y.) 
Bar Meeting 

The eighth annual meeting of the Ot- 
sego County (N. Y.) Bar Association 
was held at Cooperstown May 24th. 
Charles C. Flaesch of Unadilla was 
unanimously elecied president for a 
ninth term. Mr. Flaesch has served as 
president ever since the association was 
organized in 1923. Other officers were 
elected as follows: Orange L. Van 
Horne, first vice-president, Coopers- 
town; Alva Seybolt, second vice-presi- 
dent, Oneonta; Albert E. Farone, sec- 
retary-treasurer, Oneonta; Sheldon H. 
Close, Oneonta, Edwin R. Campbell, 
Schenevus, and Ulysses G. Welch, Ed- 
meston, Directors. 

The chief guest of honor was His Ex- 
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cellency Michael MacWhite, envoy ex- 
traordinary and minister plenipotentiary 
from the Irish Free State to the United 
States. Frank H. Hiscock, former Chief 
Judge of the Court of Appeals and now 
President of the New York State Bar 
Association, also spoke. A _ resolution 
was unanimously adopted endorsing 
Cuthbert W. Pound, Associate Judge of 
the Court of Appeals, for renomination 

The annual meeting of the Bar Asso- 
ciation of the Fourteenth Judicial Cir 
cuit (Missouri) was held at Jefferson 
City on May 3rd with a banquet and 
business session at which the following 
chosen: President, 


new officers were 
H. P. Lauf, Jefferson City; Vice-Presi- 
uent, Walter D. Semple, Boonville; 


wecretary, W. Scott Peters (re-elected) ; 
treasurer, T. Hamilton Antrobus (re- 
elected). 

At a recent meeting of the members 
of the bar of Carroll County (la.), the 
Carroll County Bar Association was 
formed and the following officers were 
elected: W. C. Saul, President; F. H 
Cooney, Vice-President; W. L. Kline, 
Secretary-Treasurer. 

Harry C. Miller, of Nokomis, was 
elected President of the Montgomery 
County (Ill.) Bar Association at the an 
nual meeting of the Association in 
Hillsboro recently held Herbert L. 
Jackson, of Litchfield, was made Vice 
President, and Charles E. Bliss, of 
Hillsboro, was Secretary-Treas- 
urer. 

‘tine Darke County (Ohio) Bar Asso- 
clauon was organized at a meeting in 
Greenville May 20th. Following are the 
officers: John F. Maher, Greenville, 
President; James E. Thomas, Green- 
ville, Vice-President, and H. F. Krick- 
enberger and Hugh Staley, Secretary 
and Treasurer, respectively. 

Chris Carlson, of Blue Earth, was 
elected President of the Seventeenth Ju 
dicial District (Minn.) Bar Association 
at the recent annual meeting of that or- 
ganization. Other officers chosen were 
Karl Rudow, of Jackson, Vice-Presi- 
dent, and Frank Kalash, Lakefield, Se 
retary. 


made 


Albert Huber, of Rock Island, was 
elected President of the Rock Island 
(Ill.) County Bar Association for a se: 
ond term, at the annual meeting of the 
Association held January 6 Albert 


Crampton, of Moline, was _ re-elected 
Vice-President, and Sherwood C 





of East Moline, was named ry 
and Treasurer. 

The Belleville (Ill.) Bar Associatio 
held its annual meeting in January, and 


officers chosen were Charles P. Hamill, 
President, and Wilbur Krebs (re 
elected) Secretary-Treasurer 

Officers for 1930 were elected at tl 
recent annual meeting of the ‘ 
County (Okla.) Bar Association, Ben- 
jamin Martin, Jr., being selected as Pres- 


ident; Irwin Donovan, Vice-President: 
Bert E. Nussbaum, Treasurer; | W 
Randolph, Secretary; Members tl 
Council, M. D. Green ] W. Porte 
George W. Leopold, T. L. Gibson, a 
R. M. Mountcastle 

\ permanent organization know is 
the Harligen (Tex.) Bar Ass iti 
was recently perfected by members 
the Cameron County bar, and A ] 
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Rabel chosen as President, and G. Lor- 
imer Brown as Secretary. 

Ed. D. Henry was elected President 
of the Sangamon County (Ill.) Bar As- 
sociation at a recent meeting of that or- 
ganization. 

At the annual election of officers of 
the Scotts Bluff County (Neb.) Bar As- 
sociation, Robert W. Patterson was 
elected President. Lewis E. Cottle, of 
Gering, was selected Vice-President, and 
Howarth N. Olsen, of Gering, Secretary- 
Treasurer. 

The following officers of the North- 
unrberland County (Pa.) Bar Associa- 
tion were re-elected following the an- 
nual banquet of that Association on 
February 11th: J. A. Welsh, Shamokin, 
President; R. H. Klein, Sunbury, Vice- 
President, and Carl Rice, Sunbury, Sec- 
retary and Treasurer. 

William M. McCrea was elected Pres- 
ident of the newly organized Bar As- 
sociation of the City and County of Salt 
Lake (Utah). E. A. Rogers was elected 
Vice-President; Edward Jensen, Secre- 
tary, and Ben E. Roberts, Treasurer. 

John Bertenshaw of Independence 
was chosen as President of the Mont- 
gomery County (Kan.) Bar Association 
at the annual business session of the As 
sociation in January. Other officers 
elected are as follows: C. J. Sloop, In 
dependence, Vice-President; Riley 
Hobbs, Treasurer, and Kirke C. Veeder, 
Secretary. 

The annual meeting of the 
County (Ill.) Bar Association was held 
on February 11, and the following of 
ficers elected for the coming year: Pres- 
ident, John T. Culbertson, Jr., First 
Vice-President, Walter G. Cunningham 
Second Vice-President, Raymond Imig; 
Third Vice-President, H. Paul Jones 
Secretary, R. H. Allison; Treasurer, 
Harold J. Rust. 

At the conclusion of the annual meet 
ing of the Wabash County (Ill.) Bar 
Association, held in January, the follow 
ing officers were elected Frank Fern 
off, President; A. Stoltz, Secretary l 
P. J. Kolb, Treasurer 

Douglas Lawley was elected President 
of the Bexar County (Tex.) Bar Ass 
ciation at the annual electidn of officers 
recently held. E. F. Johnson was elected 
Vice-President, and James Young Sec- 
retary-Treasurer. rhe following were 
elected to the Board of Directors Ca 
Wright Johnson, John Boyle, George R 
Gillette, Howard Templeton and C. A 
Goeth, 

The Faribault (Minn.) Bar Associa 
ion chose the following new officers at 
its meeting on January 7th: John W 
LeCrone, President; Thomas H. Quinn 
Vice-President; James H. Caswell, Sec 
retary-Treasurer, and Charles H. Bate! 
elder and A. B. Childress, Trustees 


Tazewell 
l 


nd 
Vy, and 


‘ 


George L. Loomis, President of the Dodex 
County (Neb,.) Bar Association, for th 
past 18 years, was reelected to th 
fice at the annual meeting of the Asso 
ciation held in January. Other officers 

elected were as follows: Frank Dol 
al, Vice-President, an Waldo Winte 
steen, Secretary. The Executive Cor 
mittee consists of W. J. Cour 
E. Abbott and Fred H. Richards, 

At the meeting of the Wichita (Ka 
Bar Association in January, Mills EF 
right was President O 


Keach and rel were seiected 








-s 


cnosen 


Allen Bi 


as new members of the B 
ernors., 

At a recent meeting of the 
sar Association (Jasper lex 
W. T. Davis of San Augustine 
elected President and P. | 
Jasper was re-elected Secret 
Ramsey was added to the 
Presidents, the following 
elected: Garland Smith of Jas; 
Minton of Sabine County; J, | 
of Newton County and Major )} 
Chapman of Orange County 





George S. Leonard was elects 
dent of the Minneapolis (M 
Association at the annual meet 
that organization in February 
Nelson was named Vice-Presi 
D. Klapp, Secretary and Treasu: 
Charles E. Purdy, Lee B. Bya: 
ward J. Lee, Paul J. Thompson a 
win C. Brown, members of tl 
»~ Governors, 


At the annual meeting of the aly 


ton County (Tex.) Bar Assoc 
February 5th, Ballinger Mills was 
mously elected President. Ow 
Barker was named Vice-Presid 
Henry W. Flagg and Herman | 
ecky, Jr., were re-elected Secret 
Treasurer, respectively 

At a recent ! 
County (Mo.) Bar Associatior 
lowing officers were elected: D 
of Sturgeon, President | M 


meeting of the 




















































ce 
Vice-President; Harry I Lis ck 
rreasurer; H. F. Major, Secret 
John T. Haney was chosen Pr lent 
of the El Paso County (Col As 
sociation at that organization's ua 
election on Feb. 1. Other theers Set 
were: John A. Caruthers, \ resi- 
dent; Irvin Jones, Treasur and 
Charles Smith, Secretary 
he Mississippi Lounty (Mo Bar 
Association elected the foll wing neers 
at a recent meeting Osceola Hon 
S. R. Simpson, President, and H 
Bruce Ivy, Secretary and Treasu: 
or legatees to estates, owners of land 
other property, such as dormant bank 
accounts, terminated trust funds, 
conducted at our own expense and risk 
Our seventeen years’ experience in this 
highly-specialized work and our domesti 
and international organization of exp< 
researchers enable us to produce results 
where others fail. 
Attorneys who report such matters t 
us receive proper consideration. 

W. C. COX & COMPANY, INC. 
Federal Reserve Bank Building 
CHICAGO 

an 
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Ilinois Pope's Compilation Territ 

Laws. 2 vols. 1815 

Laws. 1819 

Laws Relating to Justices of Peace 
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Bender’s Federal 


FORMS 


\ comprehensive set of the various 
types of forms used in the Federal 
Courts. The only available set with 
the forms keyed to the new United 


\ 


States Code. A 1929 publication. 


$20.00 delivered 


2 Volumes 


MATTHEW BENDER & COMPANY 


109 State St. 296 Broadway 
Albany, N. Y. New York City 








Lawrence on 


EQUITY 


A complete, modern treatise on Equity 
Jurisprudence in a forceful and lucid 
style, condensed into the small com- 
pass of two volumes. A 1929 publica- 
tion. 


$20.00 delivered 


2 Volumes 


MATTHEW BENDER & COMPANY 


109 State St. 296 Broadway 
Albany, N. Y. New York City 





COLLIER on BANKRUPTCY 


4 Volumes 


13th Edition 


To date with 1930 Supplement 


Price, complete, $50.00 


MATTHEW BENDER & COMPANY, ALBANY, N. Y. 





Mariash on Sales Under the 


UNIFORM 
SALES ACT 


The only work to include the 1m- 


portant recent decisions in the thirty 
adopted the 


States which have now 
Act. A 1930 


publication. 


1 Volume $10.00 delivered 


MATTHEW BENDER & COMPANY 


109 State St. 296 Broadway 
Albany, N. Y. New York City 





Poor on 


CHARTER PARTIES 


and Ocean Bills of Lading 


The only American treatise on the 
documents commonly used in Mari- 
time trade. It has been ten years since 
the first edition of this authoritative 


work. A 1930 publication. 


$10.00 delivered 


1 Volume 


MATTHEW BENDER & COMPANY 


109 State St. 296 Broadway 
Albany, N. Y. New York City 
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Lawyers know, some- 
times from bitter ex- 
perience, that the most 
painstaking search is 
not proofagainst human 
error. That is why so 
many attorneys advise 
clients, who are buying 
or lending on real estate, 
to insist that a title 
policy be included in the 
transaction. 


The New York Title and 
Mortgage Company is 
the foremost title insur- 
ance organization in 
America. Behind each 
of its policies stand cap- 
ital funds of more than 
$60,000,000. 


It has provided facilities 
through which title in- 
surance may be pro- 
cured from any point in 
the United States. Its 
agency system now cov- 
ers 23 States and its 
approved attorney list is 
composed of leading real 
estate attorneys. It re- 
quires opinions by rep- 
utable counsel, there- 
fore attorneys are not 
deprived of anything by 
the use of title insur- 
ance. They are benefited 
by it. 


Write for a copy of 
our publication “The 
National Titleman.” 
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BOUT fifty years ago an Englishman came to one 
of our large American cities. He built up a for- 
tune in real estate. He sold large pieces of property 
and built hotels. He married. oth the Englishman 
and his wife died. All deeds and titles to the man’s 
roperties, conveyed and mortgaged, were, seem- 
ingly, in good order. His will was probated. 
Everything appeared right. The purchasers of the 
properties slept in peace 
One morning a young Englishman appeared in a 
lawyer’s office in the American city. He fad come to 
“secure his grandmother’s dower in the estate.” No 
one had known of an English wife—still alive. 


Innocent property owners were forced to pay thou- 
sands of dollars to an unknown woman across the 
sea — losses which could have been protected by 
title insurance. 


When buying or lending on real estate, 
your best policy is a New York Title 
and Mortgage Company Title Policy. 


NEW YORK 
TITLE AND MORTGAGE 


COMPANY 


135 Broadway New York City 
Capital Funds over 60 million dollars 





Titles insured to real estate located any- 
where in the United States 

























































